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1. Executive Summary

Industry Canada has primary responsibility for nonprofit corporations incorporated through Part
Il of the Canada Corporations Act. |n that capacity, Industry Canada is considering options to
address concernsrdating to the liabilities faced by the directors and officers of federally-
incorporated nonprofit corporations as a part of abroad initiative relating to the development of
improved government-voluntary sector collaboration. Therefore, Industry Canada requiresalist

and comparative review of the statutes imposing liability on such directors and officers.

This study comprises areview of legislation in Canada imposing liability on directors and
officers of nonprofit organizations. The review has demonstrated that hundreds of federal,
provincia and territorial statutory sectionsimpose liability on directors and officers. A
combination of the language of these sections and the common law establishes various categories
of statutory liability. The three basic categories of liability are mens rea liability, strict liability
and absolute liability. Mens rea in its simplest form requires that the Crown prove as the
wrongful act and the accused’ s intention to commit the act for a conviction to be achieved. Strict
liability inits simplest form requires that the Crown prove the wrongful act but not the accused’'s
intention to commit the act for a conviction to be achieved. The accused has available the
defence of the exercise of due diligence to avoid the conviction. Absoluteliability inits simplest
form requires that the Crown prove the wrongful act but not the accused’ s intention to commit
the act for a conviction to be achieved. The accused does not have available a defence of due
diligence. Further categories, or perhaps sub-categories, of liability may be emerging through the
caselaw. Oneisacategory of objective mens rea where the Crown must prove the intention to
commit the wrongful act on an objective basis. Another is a category of strict liability created by

areverse onus on the accused to prove due diligence.

Thisreview has found that statutory offences impose liability equally without consideration of a
nonprofit corporation’s size or charitable or voluntary nature. Liability isimposed in the same

manner in which liabilities are imposed on the directors and officers of business corporations.
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Thisreview has also found that the penalties than can be imposed on the directors and officers of
nonprofit corporations include fines that are unlimited by any defined maximum amount,
imprisonment of several years, or civil liability to repay the losses of another person, or a

combination of any of these three punishments.

Further thisreview has found that the combined effect of the common law with the language
imposing offences creates complexity such that stautory offences in Canada are not easily
comprehensible and, therefore, accessible by laypersons outside the legal profession to whom

they may be applicable.

As aresult, further review and initiatives with respect to statutory offences within the regul atory

framework in which voluntary nonprofit corporations operate in Canadais well warranted.

2. Introduction

In February 1999, the Panel on Accountability and Governancein the Voluntary Sector released its
report entitled Building on Strength: Improving Governance and Accountability in Canada’s
Voluntary Sector. This report indicates that the liability of directors of voluntary sector
organizations is frequently raised as an issue both of uncertainty and concern to directors and to
potential directors of nonprofit organizations. Asaresult, it isdifficult for nonprofit organizations

to recruit qualified directors.

In August 1999, afurther report entitled Working Together wasreleased by the Privy Council Office
of the federal government. This report identified as an objective the development of improved
government —voluntary sector collaboration asoneway to improvethe quality of lifefor Canadians.
Working Together recommended joint action by the government and the voluntary sector to build
the government — voluntary sector relationship, to strengthen the capacity of the sector and to

improve its regul atory framework.
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Industry Canada has primary responsibility for nonprofit corporations that have been federally
incorporated. The Canada Corporations Act,* Part |1, hereinafter “CCA-II", governs nonprofit
organizations that have incorporated federally. Before Industry Canadais able to develop options
to address concerns raised with respect to the liabilities that directors of federally-incorporated
nonprofit organizationsface, those liabilities must be collected in a consolidated form and analysed

asto what the liabilities are to which a director is actually answerable.

The purpose of this study isto provide Industry Canada with alist and acomparative review of al
federd, provincial and territorial statutesin force as of December 31, 2000, which impose ligbility
ondirectorsor officersof nonprofit organizations, together with adiscussion of the typesof ligbility

imposed.

The report will serve as the basis of further discussion and initiatives regarding directors’ and
officers’ liability in the nonprofit sector. These discussions and initiatives will possibly lead to

reformsin the federal lawv governing nonprofit corporations.

3. Part A: Review of Legislation

Part A comprises a review of federal, provincid and territorial legislaion imposing liability on
directorsand officers of nonprofit corporations. Thisreview, desegregated by jurisdiction, includes
the following elements:
@ the name of the Act;
(b) the section number and complete wording of the relevant provisions;
(© an explanation as to what triggers the liability (e.g., breach of the law or right of
action);

(d) the type of offence (e.g. absolute or strict liability);

'Canada Corporations Act, R.S.C. 1970, c. C-32. This Act will not be further footnoted
herein whereit is mentioned generally.
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(e the liability to which directors and officers are exposed (e.g. jointly and severally
liable to pay fines, imprisonment for criminal liability, penalties/redress for civil
liability);

) the statutory defences available to directors and officers;

(9) differences in liability for the different types of nonprofits (e.g., charities, public
benefit, mutual benefit organizations); and

(h) differencesin sizeandtypeof liability imposed based on the size of the organization.

Thisreview hasbeen prepared asasearchabl e database incorporated i nto the compact computer disc
which accompanies this study and which is found at Tab A. The Part A review has also been
prepared in ahard-copy format which hasbeen collated in the accompanying bound volume marked

asVolumeA.

4. Part B: Summary Matrix

Part B comprises a summary matrix through which the information collected and analysed in Part
A may be compared. The summary matrix is incorporated into the compact computer disc
accompanying this study. The matrix is also provided in hard-copy format which may be found at

Volume B.

5. Part C: Liabilities of Directors and Officers of CCA-II Corporations Operating in

Ontario

The directors and officers of nonprofit corporations incorporated under the CCA-11 and operating

within one of the provinces are amenabl e to both federal and provincial legislaion, as follows:

€) the CCA-I1,
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(b) where the corporation comes under federal constitutional authority, all federal
statutes relating to the corporation’s particular enterprise and relating to the

corporation’s employees; or
(© where the corporation comes under provincial constitutional jurisdiction, al of the
respective province' s statutes relating to the corporation’ s particular enterprise and
relating to employees within that provincial jurisdiction;
(d) all federal statutes of generd application; and
(e all provincial statutes of general application within the respective province.
In order to obtain an understanding of the full statutory framework applicable to a director or an
officer of a federally-incorporated nonprofit organization, this section of the study presents a
discussion of theliabilities potentially faced by the director or officer of the federally incorporated

nonprofit corporation operating in the Province of Ontario.

(a) Nonprofit Organizations

The expression “ nonprofit organization” refersto an organization that has been created for areason
other than the making of a profit. Any profit that it makes is not distributed to the organization’s
members but is to be used instead to benefit the organization. The expression “nonprofit
organization” has broad scope, encompassing both charitable nonprofit organizations, such as
hospital s, social service associations, and schools, and non-charitable nonprofit organizations, such

as political organizations, golf clubs, sports organizations and the like.

The distinction between nonprofit and charitable organi zations i s beyond the scope of this study.

Nevertheless, the distinction is important because a charitable organization is genera ly subject to
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tighter provincial regulation, such asOntario’ sCharities Accounting Act,? Charitable Gifis Act® and
Charitable Institutions Act,* whereas most nonprofit organizations are not subject to specific
regulaion outside the general requirements of the federd Income Tax Act® and the income tax
legidlation of the respective province and, where the organization has incorporated through the
general federal incorporating statute or ageneral provincial incorporating statute, to that respective
federal or provincial corporations statute. Further, and also beyond the scope of this study, the
standard of care and fiduciary obligation under the common law is significantly different for the
director or officer of the charitable organization and the director or officer of the non-charitable

nonprofit organization.

The federal Income Tax Act’ definesa* nonprofit organization” as follows:

aclub, society or association that, inthe opinion of the Minister ... [of
National Revenug] ..., wasnot acharity within the meaning assigned
by subsection 149.1(1) and was organized and operated exclusively
for social welfare, civic improvement, pleasure or recreation or for
any other purpose except profit, no part of the income of which was
payableto, or was otherwise availablefor the personal benefit of, any
proprietor, member or shareholder thereof unless the proprietor,
member or shareholder wasaclub, society or association the primary
purposeand function of which wasthe promotion of amateur athletics
in Canada.

Nonprofit organizations may structure themselves in a number of different legal forms, including

unincorporated association, establishing as a trust, incorporating under specific incorporating

2Charities Accounting Act, R.S.0. 1990, c. C.10.
*Charitable Gifts Act, R.S.0. 1990, c. C.8.
ACharitable Institutions Act, R.S.0. 1990, c. C.9.
*Income Tax Act, R.S.C. 1985 (5th Supp.), c. |, asam..

®Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, s. 149(2)(1).
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legislation, either public, such as the Ontario Condominium Act,” or private, as for example the
Association of Canadian Clubs' incorporation through An Act to incorporate The Association of
Canadian Clubs® or by incorporating pursuant to the federal CCA-1I or pursuant to a provincial

corporation statute, such as Ontario’s Corporations Act.?

Thisreview of thestatutory liabilitiesof acorporation’ sdirectorsand officersconsidersthe nonprofit

corporation incorporated under the CCA-1I"" and operating in Ontario.

(b) Directors and Officers Distinguished

Under the CCA-11, the business and affairs of a nonprofit corporation are managed by a board of
directors appointed in accordance with the by-laws of the corporation. The board of directorsisthe
directing mind of the body corporate. The by-laws may provide for the appointment of officers
although thereisno obligation under the CCA-11 that officers be appointed, nor adefinition asto the
meaning of the term “officer.” The Canadian Oxford Dictionary,** however, defines “officer”,
among other definitions, as “a holder of a post in a society or organization, e.g. the president or
secretary.” Further, the Ontario Business Corporations Act,** defines “officer” as including “the
chair of the board of directors, avice-char of the board of directors, the president, a vice-president,
the secretary, an assistant secretary, the treasurer, an assistant treasurer and the general manager of

a corporation, and any other individual designated an officer of a corporation by by-law or by

"Condominium Act, R.S.0. 1990, c. C.26.

84n Act to incorporate the Association of Canadian Clubs, 3 George VI, c. 61.
*Corporations Act, R.S.0. 1990, c. C.38.

Canada Corporations Act, R.S.C. 1970, c. C-32, s. 155(2)(d).

“Toronto: Oxford University Press, 1998.

Y“Ontario Business Corporations Act, R.S.0. 1990, c. B.16, s. 1 asam..
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resolution of the directors or any other individual who performs functions for a corporation similar

to those normally performed by an individual occupying any such office.”

Typicdly, anonprofit corporation createsat | east positions of president, vice-president, secretary and
treasurer. Members of the board of directors may be appointed to those specific positions. When
these appointmentsarefilled by amember of the board of directors, that personisboth adirector and
an officer. When a non-director is appointed, that person is simply an officer. The distinctionis
significant because statutory liabilities may be defined aganst directors solely, or against officers
solely, or against both. Under the CCA-11, there is no restriction with respect to remuneration of

directors or officers.

(c) Statutory Offences

Statutory offences, also called regulatory offences, are offences relating to non-criminal matters.
Somestatutory offences concern the public welfare, such astrafficinfractions, sales of impurefoods,
violation of liquor laws, and thelike. Theseare®insubstance of acivil natureand might beregarded
as a branch of administrative law”*® as they involve a “shift of emphasis from the protection of
individual intereststo the protection of public and social interests’.** Other statutory offencesrelae
to the aim of ensuring the proper management of corporations which a government has permitted
to come into existence, such as requiring that pertinent corporate information be filed with the
regulating government annually. Others relate to the regulation of the employer-employee
relationship, for example the requirement that employers pay debts for wages owed to employees.
In R. v. Wholesale Travel Group Inc., Cory J. stated™ that “regulatory measures are the primary
mechanisms employed by governments in Canada to implement public policy objectives. He dso
stated:

BR.v. City of Sault Ste. Marie (1978), 85 D.L.R. (3d) 161 at 165 (S.C.C.).
“Ibid. at 172.

15(1991), 67 C.C.C. (3d) 193 at 239 (S.C.C.).
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Theobjectiveof regulatory legislaionisto protect the public or broad
segments of the public (such as employees, consumersand motorists,
to name a few) from the potentially adverse effects of otherwise
lawful activity. Regulatory legislaion involves a shift of emphasis
from the protection of individua interests and the deterrence and
punishment of actsinvolving moral fault to the protection of public
and societd interesgs. While criminal offences are usually designed
to condemn and punish past, inherently wrongful conduct, regul atory
measures are generally directed to the prevention of future harm
through the enforcement of minimum standardsof conduct and care.*

Statutory liabilities applicable to directors and officers may range from civil liability requiring the
director or officer pay for losses sustained by a governmental authority or by a person asaresult of
astatutory contravention, to punishments of acriminal or quasi-criminal nature with apotential of
afine or imprisonment or both afine and imprisonment. Liability may arise ether directly for the
director’ sor officer’sown violation of astatutory duty or prohibition or indirectly where adirector
or officer isheld liablefor the corporation’ s contravention of astatutory duty or prohibition. Onthis
basis, for example, adirector or officer can be prosecuted for the statutory offence committed by the
nonprofit corporation in failing to remit amounts owed with respect to source deductions of income
tax and pension payments and upon conviction be liable to pay afine and to pay personally the

income tax and pension remittances amounts owing.

In Canada, there are three basi ¢ categories of liability with respect to statutory offences, pursuant to
the Supreme Court of Canada's decision in R. v. City of Sault Ste. Marie.*” Conviction for some
statutory violations demands a finding of mens rea (meaning “guilty mind”), requiring that the
Crown provide proof beyond areasonabl e doubt that the accused committed the wrongful act (also
called the “actus reus” or “guilty act”)and subjectively intended to do so, before cul pability will be
found againg the accused; these are referred to as “mens rea offences’. Some violations will find

cul pability where the Crown proves that the wrongful act was committed by the accused, without

Ibid. at 238.

YSupra, note 13.
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any proof being required of the Crown as to mental intention, unless the accused can prove that he
or she exercised due diligence in attempting to meet the statutory requirements; these are referred
toas"dtrict liability offences’. Someviolationswill find cul pability automatically, despite evidence
of the accused’ s due diligence in attempting to prevent the contravention from occurring, unless it
isproven that the event or lossagainst which liability isalleged did not occur at all; these arereferred
to as “absolute liability offences’.

uUntil Sault Ste. Marie, there was no generally-accepted middle position between the mens rea
offence requiring proof of a guilty mind to the same degree as required for a finding of criminal
culpability and the absolute liability offence requiring no guilty mind whatsoever. The problem
presented by the situation was twofold. On one hand, the Crown when faced with a mens rea
offence in aregulatory context had excessive difficulty in proving aculpable state of mind to the
criminal standard. On the other hand, the accused when faced with an absolute liability offence
could not avoid conviction even where there was no blameworthiness at all on his or her part and
despite any positive steps that the accused had taken to avoid the occurrence of the offence. By
creating astrict liability “halfway house”,*® the Crown would not need to prove a guilty mind with
respect to statutory offences unlessthe statutory language clearly indicated that requirement but nor
would the accused be liable where there was absolutely no blameworthiness, again unless the
statutory language clearly indicated that intention. The Supreme Court of Canada clearly indicated
in Sault Ste. Marie that public welfare offences would, prima facie, come within the strict liability
category of statutory offence.’® The stigma attaching to an offence or lack thereof will be a
consideration in making a determination of the applicable category of liability aswill the length of

any potential term of imprisonment or the anount of any potential fine.

¥Ibid. at 172.

YIbid. at 182.
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In Sault Ste. Marie, the violation related to charges of water pollution under the Ontario Water
Resources Act® The court considered whether the offence related to the public welfare in the

following manner:

Turning to the subject-matter of s. 32(1) —the prevention of pollution
of lakes, rivers and streams— it is patent that thisis of great public
concern.  Pollution has always been unlawful and, in itself, a
nuisance: .... A riparian owner hasan inherent right to have astream
of water “come to him in its natural state, in flow, quantity and
quality”; ... . Natural streams which formerly afforded “pure and
hed thy” water for drinking or swimming purposesbecomelittlemore
than cesspools when riparian factory owners and municipal
corporations discharge into them filth of all descriptions. Pollution
offences are undoubtedly public welfare offences enacted in the
interest of public health.*

Finding that the offence related to public welfare, the court found further that there could therefore

be no presumption that the Crown had to prove mens rea to aleve of criminal intent.?

Thecourt then considered the statutory language creating the of fence and noted that it used thewords
“cause” and “permit”. The court found that these words import some mental element into the
offencewhich negatesthe offence being one of absoluteliability but not enough of amental element
to create acriminal level of mens rea aswould the words “wilfully” or “knowingly”.” The offence
was, therefore, a strict liability offence. Being such, the Crown would only have to prove that the
offence occurred and would not haveto provethat the accused intended theviolation. However, the
accused would nevertheless be able to raise in his or her defence after the Crown had presented its

casethat the accused had exercised duediligenceto try to prevent the violation from occurring. The

2 Ontario Water Resources Act, R.S.0. 1970, c. 332, s. 32(1).
ASault Ste. Marie, supra, note 13.
2Ibid.

#bid. at 183.
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accused must prove due diligenceto the civil standard of “ proof on the balance of probabilities” and
not to the criminal standard of “ proof beyond a reasonable doubt” . If the accused cannot prove that

he or she exercised due diligence, the offenceis proven and the accused is guilty.

In practice, mens rea, strict and absolute liability offences are not always easily distinguished and
asthe case law had devel oped over the past near-quarter century since the Sault Ste. Marie decision
was rendered, variations on the general theme of three categories of statutory liability have begun

to emerge.

(@) Mens Rea Offences by Directors and Officers

“Mens rea offences’ require proof beyond areasonable doubt both that the director or officer did in
fact commit the alleged act or omission in violation of a statute and that he or she intended to
committheact. The statutory language of mens rea offencestypically includeswords such as*with
intent”, “knowingly”, or “wilfully”. Further, the phrase “directed, authorized, assented to,
acquiesced in, or participated in” indicates that the guilty mind must be proven by the Crown along
withthewrongful conduct. Thislatter language washeld by the Ontario Provincial Court to require
proof of the mental element in R. v. Rogo Forming Ltd.** which has subsequently been followed in

other courts.®

24(1980), 56 C.C.C. (2d) 31 at 42 (Ont. Prov. Ct.); McCarthy Té&rault, Directors’ and
Officers’ Duties and Liabilities in Canada at 4 (Toronto: Butterworths, 1997).

»See, for example, R. v. Swendson (1987), 87 D.T.C. 5335 (Alta. Q.B.).
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(ii) Strict Liability Offences by Directors and Officers

“Strict liability offences’ require proof beyond a reasonable doubt that the act or omisson in
violation of a statute in fact occurred. No proof is required with respect to the accused’ s state of
mind with respect to the commission of the offence. However, the language of the statutory section
imposing liability must indicate that thereis somedegree of amental element in the offencein order
to keep the offence out of the absolute liability category. Once the commission of the offence has
been proven, the director or officer must present proof of thedirectors or officers’ duediligenceas
a defence if, in fact, due diligence has been exercised or attempted, in order to escape liability.
Where a director or officer accused of a statutory offence can demonstrate on a balance of
probabilitiesthat thedirector or officer took all reasonable careto avoid theact or omission by which
theviolation occurred and thereby exercised due diligencein meeting thestatutory requirements, the

director or officer will not be liable for the offence.

A defenceisalso availablewherethedirector or officer reasonably believed in amistaken set of facts

which, if true, would render the act or omission innocent.?

The Supreme Court of Canada decided in R. v. Wholesale Travel Group Inc.”’ that areverse onus
on an accused to establish due diligence as adefence to aregul atory offence is not unconstitutional

and that an objective fault standard may result in imprisonment.

Strict liability offences do not include language such as “knowingly” or “wilfully” which rather
indicate a clear fully guilty mind requirement. They will, however, indicate that some mental

element isinvolved in the offence in order to keep the offence out of the absolute liability category.

%R v. City of Sault Ste. Marie, supra, note 13 at 181-182.

*'R. v. Wholesale Travel Group Inc., supra, note 15.
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(iii)  Absolute Liability Offences by Directors and Officers

“Absoluteliability offences’ by directorsor officers require proof beyond areasonable doubt that
the act or omission in violation of a statute in fact occurred. Once that fact has been proven, there

Is no defence of due diligence available whatsoever. Sault Ste. Marie states:

Offences of absolute liability would be those in respect of which the Legislature has
madeit clear that guilt would follow proof merely of the proscribed act. Theover-all
regulatory pattern adopted by the Legislature, the subject-matter of the legislation,
theimportance of the penalty, and the precision of the language used will be primary
considerations in determining whether the offence is ... [an absolute liability
offence] 2

In Reference re s. 94(2) of Motor Vehicle Act,®® the Supreme Court of Canada held that a
combination of absoluteliability with the potential penalty of imprisonment isaviolation of section
7 of the Canadian Charter of Rights and Freedoms.® Therefore, absolute liability cannot be
imposed where prison isapossible penalty for astatutory offence. Onthat basis, wherethe statutory
language appears to impose absol ute liability but then makes aprison term apossible penalty for the
statutory violation, the offenceasaresult becomesastrict liability offence allowing adefence of due
diligence.®* Further, general defences such asnecessity, duressand coercion areavailable,* asisthe

defence of officially-induced error of law.®

#Sault Ste. Marie, supra, note 13 at 182.
2[1985] 2 S.C.R. 486.

®Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.

3R v. Cancoil Thermal Corp. (1986), 27 C.C.C. (3d) 295 at 300 (Ont. C.A.).
*Ipid. at 301.

%Ibid. at 304.



14

The case of Dreaver v. Saskatchewan Treaty Indian Women’s Council Inc.,** which dealt with a
violation of The Labour Standards Act® of Saskatchewan, presents an example of an absolute
liability Stuation where the directors of anonprofit corporation were personally and successfully
sued, together with the corporation, by two employees for wages and other amounts owed. The
statute stated “ ... the directors of a corporation are jointly and severally liable to an employee of a
corporation for all debts, not exceeding six months wages, due for services performed by the
corporation.” Thislanguageclearly establishesabsol uteliability asthereisnoindication whatsoever
of any mental element being included in the offence. The court reviewed the specific case of one
director who had exercised due diligence with respect to the financial afairs of the corporation but

who neverthel esswas obligated to pay the same amount of damages asthe other directorsand stated:

| have already commented on the unfortunate position of Linda
Bigknife-Watson but | can seeno basison which | can relieve her of
liability despite her persstently worth effort. Her effort is a
commendable reflection of the proper atitude to be taken by a
director of a corporation but the result is areminder that directors
must be cognizant of their responsibilities and the potential risks of
directorship.*

Therefore, when the liability is absolute, the proof that due diligence was exercised will not in any

way reduce the liability.

#Dreaver v. Saskatchewan Treaty Indian Women's Council Inc., [1994] S.J. No. 383
(Q.B)).

BThe Labour Standards Act, R.S.S. 1978, c. L-1, asam. S.S. 1979-80, c. 92.

®Dreaver, supra, note 34 at para. 48.
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(iv)  Objective Mens Rea Offences by Directors and Officers

In adecision of theOntario Provincial Courtin R. v. Commander Business Furniture Inc.,*” afurther
category of liability offence, somewhere between full mens rea liability and strict liability, has been
recognized. To date, the Commander Business Furniture decision has not been overturned and has

been followed in the Ontario Court (General Division) on thispoint in R. v. Blair.*®

Commander Business Furniture involved asituation where adirector of a corporation was charged
under section 147aof Ontario’s Environmental Protection Act® with failing to carry out hisduty as
adirector of a corporation to take dl reasonable care to prevent the corporation from causing or
permitting an unlawful discharge of contaminantsintothe natural environment. Thedischarge here
related to an odour. Section 147a(1) states:

Every director or officer of a corporation that engages in an activity
that may result in the discharge of a contaminant into the natural
environment contrary to this Act or the regul ations has a duty to take
all reasonable care to prevent the corporation from causing or
permitting such unlawful discharge.

Section 147a(2) states:

Every person who has a duty under subsection (1) and who fails to
carry out that duty is guilty of an offence.

The potential penalty for thedirector in this matter was $600,000.00 approximately. In making the
determination asto what category of statutory liability section 147afits, Madam Justice Hackett first,

%7(1992), 9 C.E.L.R. (N.S.) 185 (Ont. Prov. Ct.).
%¥(1995), 129 D.L.R. (4th) 367 (Ont. Ct. Gen. Div.).

®Environmental Protection Act, R.S.0. 1980, c. 141, s. 147a, as am. now Environmental
Protection Act, R.S.0. 1990, C. E.19, s. 194.
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following the approach outlined is Sault Ste. Marie, noted that regulatory offences are prima facie
strict liability offences. She then reviewed the statutory language for indications that the offence
comprises some menta element. Hackett J. noted that, though the section 147alanguage does not
include any reference to imprisonment which would indicate unquestionably that some degree of
mens rea 1S required, the section nevertheless calls for very significant penalties which would be
consistent with some finding of fault being required. She then consdered the degree of sigma
attaching to the offence and found that, though the stigmain relation to environmental offencesis
increasing in Canada, it is not such here as to shift the offence to the mens rea standard. However,
Hackett J. then, reviewing again the language of section 147a, found that the Crown had to prove
“not only that the director isengaged in an activity that may result in the discharge of acontaminant
but it must also prove that he or she failed to take all reasonable care to prevent it”.* Madame

Justice Hackett considered previous case law and found as follows:

[I1] ... clearly places the onus on the Crown to prove fault or conduct
that is a departure from a reasonable standard of care. This is
equivalent to negligence ... [and] ... is an objective mental element,
or mens rea, which is distinct from, though often derived from or
inferred from, the actus reus. If the action or the failure to do
something is something a reasonable person would not have done,
then the necessary fault, blameworthiness, negligence or objective
mensreamay be established by inference unlessevidenceiscalled by
the accused which rai ses areasonable doubt that such an inferenceis
proper inal thecircumstances. ... [T]hisanalysisclarifiesor expands
the ... [mens rea] ... category of regulatory offences set out in Sault
Ste. Marie. ... The ... [mens rea] ... category, in my view should be
read to include negligence... .

M adam Justice Hackett then stated:

Toproveafailuretotakeal reasonable care... meansthat the Crown
must prove an act or failure to act which amounts to negligent

“OSupra, note 37, at 250.

“bid. at 248-249.
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conduct or an objective intention beyond a reasonable doubt. The
wordsin s. 147a(2) indicate ... that the legislature intended that the
fault for this offence must be proved by the Crown rather than, as it
isthe casein most strict liability offences, disproved by the defence
on abalance of probabilities.... The defence, at the close of a prima
facie case called by the Crown, may call evidence which in all the
circumstances rai ses areasonable doubt about the mental element or
degree of fault.*?

Madam Justice Hackett went on to comment that, though she was constrained to follow the clear

language in section 147a(2), the result was not one that she found satisfactory:

It is frankly of concern to me that as part of a regulatory scheme,
directors, who clearly undertaketo work in aregulaed field and have
the duty set out in s. 147a(1), can sit mute and require the Crown to
prove that they did not comply with thisduty. Clearly, placing such
an onus on the Crown will be more costly to society asawhole ... .*®

Hackett J. blamed poor legidative drafting for the confusion that would bethe result of her ruling.*

The Commander Business Furniture decision was affirmed by the Ontario Court (General
Division)* and was subsequently followedin the Ontario Court (Generd Division) in Blair.*® This
case concerned an offence under Ontario’s Pension Benefits Act.*’ The court held that where a

statute sets an obligation for a specific standard of care, the Crown is required to prove beyond a

“Ibid. at 251.
BIbid.
“Ibid. at 252.

R. v. Commander Business Furniture Inc. (February 18, 1994), Toronto Doc. 179/93
(Ont. Ct. Gen. Div.).

“®Supra, note 38.

“"Pension Benefits Act, S.O. 1987, c. 35, s. 1.



18

reasonable doubt that the standard has not been met. This case actually goes further than the
Commander Business Furniture decision by stating that the notion of duediligence doesnot actually
arise because once the Crown has established aprima facie case of objective mens rea thereis no

possibility of the accused establishing due diligence on a balance of probabilities.*®

Thus, we areleft with apossible further category of statutory liability offence, that being amens rea
offencewherethe Crown must prove on an objective basisthat “ it was obj ectively foreseeableto the
director that the action or failuretotake action would causetheunlawful ... [result].”* Theobjective
mens rea € ement may be proven by implication through the occurrence of the violation itself and
may requirethe exercise of duediligenceto have been demonstrated by the accused in order to avoid
aconvictionin any event. Therefore, objective mens rea liability straddles the categories of mens
rea liability and strict liability though M adam Justi ce Hackett has placedit inthemens rea category™
on the basis that it is for the Crown to prove the absence of all reasonable care having been taken.
For that reason, this study’s Part A review of legislation and Part B summary matrix indicate this
liability within the strict category rather than in the mens rea category in order not to lead a user of
the database to understand that the Crown isobliged to prove full mens rea on a subjective standard
and that the accused is not obliged to demonstrate any due diligence whatsoever in order for the

statutory liability to be triggered.

The Commander Business Furniture and Blair decisions are in conflict with the decision in R. v.
Bata Industries Ltd. (No. 2)>* which had been rendered a fev months earlier than Commander

Business Furniture by the Ontario Provincial Court. In the Bata decision, three directors of a

®Blair, supra, note 38 at 426-427.
®Commander Business Furniture, supra, note 37 at 251.
7bid. at 248.

51(1992), 70 C.C.C. (3rd) 394 (Ont. Prov. Ct.).
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corporation were charged under section 147a of the Ontario Environmental Protection Act,* the
same section that the court considered in Commander Business Furniture. The charges related to
the contamination of soil and groundwater from leaking chemica waste storage tanks. Here Mr.
Justice Ormston found liability to be on a strict standard and once the offence was proven by the
Crown heestablished ahigh level of duediligencethat requiredthat each director prove he had taken

all reasonabl e steps within his knowledge and control in order to avoid liability.

In considering the implications of a statutory duty of reasonable care, Mr. Justice Ormston stated,

asfollows:

The defendants argue that notwithstanding the recent decision of R.
v. Wholesale Travel Group Inc., ... the actus reus of these offencesis
“the failure to take all reasonable care’”. They argue that the
legislators, by lifting these words right out of the case of R. v. Sault
Ste. Marie (City), have ddiberatdy imposed upon the Crown the onus
of disproving duediligence. Theactus reus of the offence, they state,
isthefailureto beduly diligent. They argue that the legislators have
imposed this higher burden upon the Crown in recognition of the
serious personal implications that the legislation addresses. The
penalties can be enormous and the loss of reputation considerable.
They submit that, in the interests of fairness, the legislators imposed
the higher burden on the Crown. The court was reminded of Mr.
Justice Cory’ scommentsinR. v. Wholesale Travel Group Inc., ... that
the Crown still must provethe actus reus beyond areasonabl e doubt.

In my opinion, to grant such aninterpretation to these two sectionsin
the absence of additiona evidence of legisative intent, one would
haveto ignorethe clear direction of the Supreme Court of Canadaon
the issue of regulatory offences and the defence of due diligence.

In R. v. Sault Ste. Marie (City), Justice Dickson (as he then was)
addressed the issue:

It may be suggested that the introduction of a defence
based on due diligence and the shifting of the burden of proof
might better be implemented by legislaive act. 1nanswer, it

S2Environmental Protection Act, R.S.0. 1980, c. 141 asam..
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should be recalled that the concept of absolute liability and
the creation of ajural category of public welfare offences are
both the product of the judiciary and not of the Legidature.
The devel opment to date of this defence ... has also been the
work of Judges. The present case offers the opportunity of
consolidating and clarifying the doctrine.

The correct approach, in my opinion, is to relieve the
Crown of the burden of proving mens rea ... and to thevirtual
impossibility in most regulatory cases of proving wrongful
intention. In a normal case, the accused aone will have
knowl edge of what he has done to avoid the breach and it is
not improper to expect him to come forward with the
evidence of due diligence. Thisis particularly so whenit is
alleged... that pollution was caused by the activitiesof alarge
and complex corporation.

Justice Cory, in Wholesale Travel Group, ... , stated:

Regulated actors are taken to understand that, should they be
unable to discharge this burden, an inference of negligence
will be drawn from the fact that the proscribed result has
occurred.

The Crown must still prove the actus reus of regulatory
offences beyond a reasonable doubt. Thus, the Crown must
prove that the accused polluted the river, sold adulterated
food or published a false advertisement. However, once
having established thisbeyond areasonabl e doubt, the Crown
iSpresumptively relieved of having to prove anything further.
Fault is presumed from the bringing about of the proscribed
result, and the onus shifts to the defendant to establish
reasonabl e care on a bdance of probabilities.

(Emphasis added.)

In my opinion, the actus reus of these sectionsis*® ... engagingin
an activity that may or doesdischarge ... ”. Thiswould be consistent
withthe analysis of Mr. Justice Cory and thereby |eave the burden of
proof of due diligence in the traditional way upon the defendants.
Thiswould also be consistent with the legidlative attempt to provide
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for the defence of due diligence in terms suggested by Justice
Dicksonin R. v. Sault Ste. Marie (City).*®

Thefinding of astrict liability offence requiring a high level of due diligence to be proven by the
accused directorsin Bata and the finding of an objective mens rea offence not requiring any defence
on the part of the accused director in Commander Business Furniture, both which considered the

same statutory language, creates a significant gap and uncertainty in the law in this area.

Whether on the mens rea, strict or absolute standard, the penalties and civil liabilities to which a
director or officer of a business corporation is subject are generally of equal application to the
directorsand officersof nonprofit corporations. Thedirectorsand officersof nonprofit corporations
are also subject to the liabilities imposed by the incorporating statute under which the respective
corporation is constituted, that being the CCA-11 in the present case.

The following sections present a survey of several of the statutory liabilities which most CCA-11
corporations operating in Ontario would face depending on the particular enterprise. This survey
isincluded in order to obtain abetter understanding of thedifficultiesfaced in attempting to slot the
particular offencesinto thethree traditiond Sault Ste. Marie categories of statutory liability and to
demonstrate the variations and uncertainty in the statutory language through which liability is
imposed.

**Bata, supra, note 51 at 426-427.
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(d) Liability under Canada Corporations Act, Part 11

The CCA-II governing the incorporation of federal nonprofit corporations imposes a number of
liabilitiesupon directorsand officers. Astheseliabilitiesareactually located in Part | of the Canada
Corporations Act which formerly governed federally-incorporated business corporations, the
statutory language uses the business-rdated terms of “company” and “shareholder”. However,
section 157(3) of the CCA-11, aninterpretation section, indicatesthat, for the purposesof the CCA-11,
“company” means a corporation incorporated pursuant to the CCA-II and * shareholder means a

member of such corporation”.

(i) Liability for Debts to Employees

The major liability that the directors, though not the officers, of CCA-1II corporations face is with
respect to “all debts’, not exceeding six months wages, owed to employees of the corporation for
services provided for the corporation.> Though section 99(1), whichimposesthisliability, does not
specifically include liability for vacation pay, the Court of Appeal for Ontario, when considering
similar language in section 119 of the Ontario Corporations Act® in Mills-Hughes v. Raynor>® held
that thewords“all debts” includes guaranteed bonuses and vacation pay. The court, however, held
that “all debts’ doesnot cover severance pay as severance pay isnot compensationfor past services.
The court noted that the Québec Court of Appeal decision in Swartz v. Scotf”” had found that the
directors of abankrupt federally-incorporated company were liable under section 99 for severance
pay but distinguished the Swartz decision on the basisthat the severance pay liability in that casewas

pursuant to a collective agreement which created “adebt”. According to Swartz, directors may be

*Canada Corporations Act, R.S.C. 1970, c. C-32, s. 99(1).
*Corporations Act, R.S.0. 1990, c. C.38, s. 119.

*®Mills-Hughes v. Raynor (1988), 63 O.R. (2d) 343 (C.A.); see also Volpni v. Groenewald
(1991), 84 D.L R. (4th) 366 (Ont. Ct. Gen. Div.).

>Swartz v. Scott (1985), 32 B.L.R. 1 (Que. C.A)).
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found liable for severance pay depending on the circumstances out of which the debt for severance
pay arises. Thispossibility was also acknowledged by the Supreme Court of Canadain Barrette v.
Crabtree Estate.®® |n Barrette, the court held that damages for wrongful dismissal are not debtsfor
which directors of corporationsare personally liable because such amountsrelateto afailureto give
sufficient notice and are not a debt for services performed for the corporation. However, the court
distinguished Swartz, stating:

Under the collective agreement in that case, the employees were entitled to such
compensation not only in the event of dismissal but dso in the event of voluntary
resignation. These debts could therefore be regarded as “debts ... for services
performed for the corporation,” as the employees were entitled thereto simply
because they had worked for a certain time.*

To faceliability under section 99, the director must have been adirector during the period in which
the services were provided® and the director must be sued while a director or within a year of
ceasing to be adirector of the corporation.®* Further, the corporation must have been sued first®? and
within six months of when the debt became due. On the basis of Land v. Alberta Umpire under
Employment Standards Code,® the liability is determined on the basis of gross, not net, wages and
itisnot diminished by theamount of sourcedeductionsordinarily made by theemployer corporation.
This statutory liability for wagesis absolute and it cannot be avoided by providing evidence of the
director’ s due diligence to monitor the payment of wages and vacation pay. Becausetheliability is
“joint and severa”, each director isliablepersondly for the full amount owed though adirector who

makes apayment may seek contribution from any fellow director. Evenwherethedirector hastaken

*®Barrette v. Crabtree Estate (1993), 101 D.L.R. (4th) 66 (S.C.C.).
*Ibid. at 82.

®Canada Corporations Act, R.S.C. 1970, c. C.32, s. 99(2)(b).

®' Canada Corporations Act, R.S.C. 1970, c. C-32, s. 99(2).
®2Canada Corporations Act, R.S.C. 1970, c. C.32, s. 99(2)(a).

63(1992), 45 C.C.E.L. 25 (AltaQ.B.).
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reasonabl e careto ascertain that empl oyee wages and vacation pay have been appropriately paid, the
director will be personally liable neverthelessif payment has not been made or if thereisashortfdl
in payment. In practical terms, however, this liability only arises when the corporation becomes

insolvent. Section 99 of the CCA-II states:

Liability of Directors for wages unsatisfied —s. 99(1)

99. (1) Thedirectors of the company are jointly and severally
liable to the clerks, labourers, servants and apprentices
thereof, for all debts not exceeding six months wages due for
services performed for the company while they are such
directorsrespectively.

When not liable — s. 99(2)
(2) A director is not liable under subsection (1) unless

(@) the company has been sued for the debt
within six months after it has become due and
execution has been returned unsatisfied in
whole or in part, or

(b) the company has within that period gone
into liquidation or has been ordered to be
wound up under the Winding-up Act, or has
made an authorized assignment under the
Bankruptcy Act or areceiving order under the
Bankruptcy Act has been made against it and
aclaim for such debt has been duly filed and
proved,

nor unless heis sued for such debt whileadirector or within
one year after he has ceased to be adirector.

Amount recoverable — s. 99(3)

(3) Whereexecution has so i ssued the amount recoverable against the
director shall be the amount remaining unsatisfied on the execution.

Directors’ preference — s. 99(4)
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(4) Where the claim for such debt has been proved in liquidation or
winding-up proceedings or under the Winding-up Act or the
Bankruptcy Act adirector, upon payment of thedebt, isentitled to any
preference that the creditor paid would have been entitled to, and
where ajudgment has been recovered heis entitled to an assignment
of the judgment.

(ii) Liability on Winding-up

The CCA4-11 alsoimposesliability upon directors, but not officers, where, upon the application of the
Attorney-General of Canadato a court, a corporation is wound up and dissolved under the federal
Winding-up Act,** now the Winding-up and Restructuring Act.® Winding-up may occur either
pursuant to section 5.6(2) of the CCA-1I because the corporation is not operating within the scope
of itsletters patent or pursuant to section 150(2) because the corporation has failed for two or more
consecutive yearsto hold an annual general meeting or hasfailed to providefinancial statementsin
accordance with the CCA4-11 or hasfailed to meet certain filing requirements. Under both statutory
provisions, section 5.6(2) and section 150(2), acourt isto determine whether the costs of winding-up

are to beborne by any or all of the directors personally in the circumstances.

Section 5.6 regarding winding-up required as aresult of a corporation operating outside its letters
patent states:

5.6 (1) Where acompany

(a) carries on abusinessthat is not within the scope of the objects set
forthinits letters patent or supplementary letters patent,

*Winding-up Act, R.S.C. 1985, c. W-11.

®Pursuant to S.C. 1996, c. 6, s. 167(2), “A reference to the “ Winding-up Act” in any other
Act ... shadl ... be read as areference to the “ Winding-up and Restructuring Act”.
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(b) exercises or professes to exercise any powers that are not truly
ancillary or reasonably incidental to the objects set forthin itsletters
patent or supplementary letters patent,

(c) exercises or professes to exercise any powers expressly excluded
by its letters patent or supplementary |etters patent,

the company is liable to be wound up and dissolved under the
Winding-up Act upon the application of the Attorney General of
Canada to a court of competent jurisdiction for an order that the
company bewound up under the Act, which application may be made
upon receipt by the Attorney General of Canada of acertificae of the
Minister setting forth his opinion that any of the crcumstances
described in paragraphs (a) to (c) apply to that company.

Costs of winding-up —s. 5.6(2)

(2) Inany application to the court under subsection (1) the court shdl
determine whether the costs of the winding-up shall be borne by the
company or personally by any or al of the directors of the company
who participated or acquiesced in the carrying on of any business or
the exercise or the professing of the exercise of any powers as
described in subsection (1).

Similarly, section 150 regarding winding-up required asaresult of afailureto hold an annual general
meeting or afailure to provide financial satements or to file required documentation states:
Grounds for winding up company —s. 150(1)

150. (1) Notwithstanding any other provisions in this Act where a
company

(a) failsfor two or more consecutive years to hold an annual
meeting of its shareholders,

(b) failsto comply with the requirements of section 128, or

(c) defaults in complying for six months or more with any
requirement of section 133,
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the company is liable to be wound up and dissolved under the
Winding-up Act upon the gpplication of the Attorney Generd of
Canada to a court of competent jurisdiction for an order that the
company be wound up under that Act, which application may be
made upon recei pt by the Attorney Generd of Canadaof acertificate
of the Minister settingforth his opinion that any of the cdrcumstances
described in paragraphs (@) to (c) apply to that company.

Costs of winding-up —s. 150(2)

(2) Inany application to the court under subsection (1), the court shall
determine whether the costs of the winding-up shall be borne by the
company or personally by any or all of the directors of the company
who were knowingly responsiblefor the company’ sfailure or default
as described in subsection (1).

The liability under section 150 is on amens rea standard, as indicated by the word “knowingly” at
section 150(2), requiring that the director must be found to have intended the corporation’s non-
compliance beforethere can be afinding of liability. Section 5.6, however, appearsto create astrict
liability offence because, though it acknowledges some necessary mental element through the
language of “acquiesces’, it does not include the clear language of “knowingly” that is used in
section 150. Section 150 was already included in the Act when the Act was amended to include
section 5.6 so the drafters had avail able the section 150 full mens rea language but chose not to use
it. Further, the offence under section 5.6 relates to dlowing the corporation to veer away from the
objects that were established in the letters patent which is a matter for which the directors are
fundamentally responsiblewhereas section 150 rel atesto administrative matters such asthe sending
out of financial notices and thefiling of annual returns for which directors would probably not have

direct operational responsibility.

(iii)  Liability for Statutory Requirements and Prohibitions

The CCA-II also creates severa specific regulatory offences and penalties that can affect directors

and officerswho fail to comply with their statutory obligations under the Act.
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1) Illegible Corporation Identification

Section 27 of the CCA4-1I makes every director or officer of the corporation using or authorizing the
use of an illegible corporate seal or any officia publication, including advertisement, cheque,
promissory note, invoice, or ssimilar documentation, without the corporation’ snamelegiblyindicated
thereon liable to apenalty of $200.00 and personally liablefor theamount owed to the holder of the
chegue or promissory note or similar document unlessthe corporation paysthe amount owing. This
liability depends on whether the director or officer “used” or “authorized theuse”. The language of

“uses’ without any prison pendty indicates absolute liability. The language of “authorizes”

indicates, according to the case law, that some mental e ement isrequired for conviction, especially
asthepotentid for asignificant civil liability ishigh, depending on the dollar amount of thefinancial

instrument in question. The menta element, however, does not appear to go so far asto support a
full mens rea offenceasthelanguage of “wilfully authorizing” indicated with other CCA-11 offences
indicates. Section 27 states.

Authorizing seal where name not engraven properly —s. 27

27. Every director, manager or officer of acompany, and every person
onits behalf who

(a) uses or authorizes the use of any seal purporting to be a
sea of the company, whereon its name is not engraven in
legible characters,

(b) issuesor authorizestheissueof any notice, advertisement,
or other official publication of such company,

(c) signsor authorizesto be signed on behalf of thecompany,
any bill of exchange, promissory note, endorsement, cheque,
order for money or goods, or

(d) issues or authorizes to be issued any bill of parcels,
invoice or receipt of the company,
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whereinits nameisnot mentioned in legible characters, isliableto a
penalty of two hundred dollars, and is also personally liable to the
holder of any such bill of exchange, promissory note, cheque, or order
for money or goods, for the amount thereof, unless the same isduly
paid by the company.

2) Omission from Register of Mortgages

Section 71 of the CCA-1I makes it an offence for a director or an officer wilfully to authorize or to
permit an omission from the corporation’s regiser of mortgages. Conviction for the offence is
determined on the mens rea standard as required by the word “wilfully” and resultsin afine of up
to $200.00. Section 71 states:

Company’s register of mortgages —s. 71(1)

71. (1) Every company shall keep aregister of mortgages and enter
thereinall mortgages and charges particulars of which arerequired to
be delivered to the Minister and of all other mortgages and charges
specifically affecting property of the company, not being mortgages
or charges to which subsection 68(1) does not apply, giving in each
case a short description of the property mortgaged or charged, the
amount of the mortgage or charge, and, except in the case of
securities to bearer, the names and addresses, if known, of the
mortgagees or persons entitled thereto unless such names and
addresses, if known, areentered in aregister of holders of debentures
kept by or on behaf of the company.

Omission of entries —s. 71(2)

(2) Where any director, manager, or other officer of the company
wilfully authorizes or permits the omission of any entry required to
be made in pursuance of this section, he is liable on summary
conviction to a fine not exceeding two hundred dollars.
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A3) Refusal of Inspection — Mortgages

Section 72(2) of the CCA-1I makesit an offence for an officer to refuse any creditor or amember of
the corporation, or any other person who has paid the required fee, the right to inspect the
corporation’ sregister of mortgages. Thisoffenceincorporatesmens rea through the use of theword

“wrongfully”.

Any director or officer authorizing or permitting the refusal is also liable to afine. This offence
requires also mens rea for conviction through the language of “wilfully”. Thefinepayableisup to
$20.00 with another $10.00 for every day that the refusal continues. Section 72 states:

Right to inspect copies of instruments -- s. 72(1)

72. (1) The copies of instruments creating any mortgage or charge
that, under this Act, are required to be delivered to the Minister and
the register of mortgages kept in pursuance of section 71, shall be
open at all reasonable times to the inspection of any creditor or
sharehol der of the company without fee, and theregister of mortgages
shall also be open to the inspection of any other person on payment
of such fee, not exceeding twenty-five cents for each inspection, as
the company may prescribe.

Where inspection refused -- s. 72(2)

72. (2) Whereinspection of thesaid copies or register isrefused, any
officer of the company wrongfully refusing inspection, and every
director or officer of the company wilfully authorizing or permitting
suchrefusd, isliableon summary convictionto afine not exceeding
twenty dollars, and a further fine not exceeding ten dollarsfor every
day during which the wrongful refusa continues.

“4) Refusal of Inspection — Debentures

Section 73 of the CCA-II makesit an offence for acorporation to refuse to all ow authorized persons

to inspect the register of holders of debentures. The fineisup to $20.00 with another fine of up to
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$10.00 for each day that the refusal continues. Every director or secretary or other officer who
wilfully authorizes or permitssuchrefusal isequally liable. Thelanguage of “wilfully” requiresthat
mens rea liability be established. Section 73 states:

Right of debenture holders to inspect register -- s. 73(1)

73. (1) Every register of holders of debentures of a company shall,
except when closed in accordance with the by-laws of the company
or the provisions of the debentures or the covering deed, if any,
during such period or periods, not exceeding in thewholethirty days
in any year, asmay be specified in the said by-laws or provisions, be
opento theinspection of theregistered holder of any such debentures,
and of any shareholder, but subject to such reasonable restrictions as
the company may impose, so that at least two hoursin each day are
appointed for inspection, and every such holder may require a copy
of the register or any part thereof on payment of ten cents for every
hundred words required to be copied.

Copy of trust deed to be forwarded -- s. 73(2)

(2) A copy of any trust deed for securing payment of any issue of
debentures shall beforwarded to every holder of any such debentures
at his request, on payment in the case of a printed trust deed of the
sum of twenty-five cents, or such less sum as may be prescribed by
by-law of the company, or, where the trust deed has not been printed,
on payment of ten cents for every hundred words required to be
copied.

Where inspection refused -- s. 73(3)

(3) Where inspection iswrongfully refused, or a copy is wrongfully
refused or not forwarded, the company is liable on summary
convictionto afine not exceeding twenty dollars, and toafurther fine
not exceeding ten dollars for every day during which the refusal or
neglect to forward a copy continues, and every director, manager,
secretary, or other officer of the company who wilfully authorizes or
permits such refusa shdl incur thelike pendty.
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5) Membership Information

Section 111.1 of the CCA4-11I allows authorized persons to obtain from the corporation alist of the
corporation’s members and their respective addresses. Section 111.1(3) makesit an offenceto use
such alist for any of the prohibited purposes listed under the section and any corporation doing so
is guilty of an offence with a possible fine of up to $1,000.00 or to imprisonment for up to six
months or both. Every director or officer of the corporation who knowingly authorized, permitted
or acquiesced intheoffenceisequdly guilty and liableto the same penalty. Theliability of directors

and officers requires afinding of mens rea.

Where the corporation fails to furnish a membership list properly requested, every director and
officer involved in the offenceisliable to afine of up to $1,000.00 or prison of six months or both

where mens rea is established, pursuant to section 111.1(4).

Further, where a corporation offers for sale, sells, purchases or otherwise traffics in amembership
list, or a copy of such alist, of any or dl members of the corporation, every director or officer,
pursuant to section 111.1(5), is guilty of the offence where mens rea is established because the
offence must be committed knowingly and is liable to a fine of up to one thousand dollars or to

imprisonment of up to six months or to both.

Section 111.1 with respect to the misuse of membership lists states:

List of shareholders —s. 111.1(1)

111.1 (1) Any person, upon payment of the costs thereof and upon
filing with the company or its transfer agent such declaration asmay
be prescribed by regulation is entitled to obtain from a company,
other than a private company, or its transfer agent within ten days
from the filing of such declaration alist setting out the names of all
persons who are shareholders of the company, the number of shares
owned by each such person and the address of each such person as
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shown on the books of the company made up to a date not more than
ten days prior to the date of filing the declaration.

Declaration of company —s. 111.1(2)

(2) Where the applicant is a corporation, the prescribed declaration
shall be made by the president or other officer authorized by
resolution of the board of directors thereof.

Offence and punishment —s. 111.1(3)

(3) Every person who, for the purpose of communicating to any
shareholders any information relating to any goods, services,
publications or securities except securities of the company, and
except securities of any other company offered in exchange for the
securities of the company pursuant to a take-over bid made pursuant
to sections 135.1 to 135.93 or on an amal gamati on pursuant to section
137, usesalist of shareholdersobtained under thissectionisguilty of
an offence and is liable on summary conviction to a fine not
exceeding one thousand dollars or to imprisonment for a term not
exceeding six months or to both and where tha person is a
corporation, every director or officer of the corporaion who
knowingly authorized, permitted or acquiesced in the offence is also
guilty of an offence and is liable on summary conviction to a like

penalty.
Idem —s. 111.1(4)

(4) Every company or trandfer agent that fails to furnish a list in
accordance with subsection (1) when so required is guilty of an
offence and is liable on summary conviction to afine not exceeding
one thousand dollars and every director or officer of such company
or transfer agent who knowingly authorized, permitted or acquiesced
in the offence is also guilty of an offence and is liable on summary
convictionto alikefine, or toimprisonment for aterm not exceeding
six months or to both.

Idem —s. 111.1(5)

(5) Every person who offers for sde, sells, purchases or otherwise
trafficsinalist or acopy of alist of all or any of the shareholders of
acompany isguilty of an offenceandisliableon summary conviction
to afine not exceeding one thousand dollars or to imprisonment for
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aterm not exceeding six months or to both, and where that personis
a corporation, every director or officer of the corporation who
knowingly authorized, permitted or acquiesced in the offence isalso
guilty of an offence and is liable on summary conviction to a like

penalty.

(6) Annual Returns

Where a corporation is in default with respect to filing the required corporate annual return
summarizing the basic corporate information required by the CCA-11, every director or officer who
knowingly authorized, permitted or acquiesced in the default isliable to afine of up to one hundred
dollarsfor each day during which the default continues. Thisisamens rea offence as required by

the language of “knowingly”. Section 133 states:
Annual returns —s. 133(1)
133. (1) Every company shall, on or before the 1st day of June in
every year, make a summary as of the 31st day of March preceding,
specifying the following particulars:

(a) the corporate name of the company;

(b) the manner in which the company is incorporated
and the date of incorporation;

(c) the complete postal address of the head office of
the company;

(d) the date upon which and the place where the last
annual meeting of the shareholders of the company
was held;

(e) the names and complete postal addresses of the
persons who at the date of the return are the directors
of the company; and

(f) the name and complete postal address of the
auditor of the company.

Summary to be filed, signed and certified — s. 133(2)
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(2) The summary mentioned in subsection (1) shall be completed and
filed in duplicate in the Department on or before the 1st day of June
aforesaid, and each of the duplicates shall be signed and certified by
adirector or an officer of the company.

Default —s. 133(3)

(3) A company that makesdefaultin complying with any requirement
of this section is guilty of an offence and is liable on summary
conviction to afine of not less than twenty dollars and not morethan
one hundred dollarsfor each day during which the default continues;
and every director or officer who knowingly authorized, permitted or
acquiesced in any such default is guilty of an offenceand isliable on
summary conviction to alike fine.

7 General Offence Provision

In addition to the specific offencesto which directorsor officersareliable under the CCA-11, section
149 makes directors and officers liable for any act contrary to the provisions of the CCA-I1, Part |,
or for failing to comply with an applicable provision. Thus, under section 149, adirector or officer
found liable with respect to any provision applicable to CCA-1I corporations for which no penalty
is expressed may be, on summary conviction, fined up to one thousand dollars or imprisoned up to
one year or both. The language of the section imposes absolute liability. However, the possible
prisonterm requiresthat theliability standard bereduced to strict. Thereisarequirement indicating
that the Minister must consent to any proceeding under this section which indicatesthat chargeswill
not be laid lightly. Section 149 states

Penalties not otherwise provided for —s. 149

149. Every one who, being a director, manager or officer of a
company, or acting on its behdf, commits any act contrary to the
provisions of this Part, or fails or neglects to comply with any such
provision, is, if no penalty for such act, failure or neglect is expressly
provided by this Part, liable, on summary conviction, to afine or not
morethan onethousand dollars, or toimprisonment for not morethan
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one year, or to both, but no proceeding shall be taken under this
section without the consent in writing of the Minister.

8 Liability for Profit

The CCA-1I also imposes potential civil liability on a director with respect to profits made by the
director, either directly or indirectly, asaresult of acontract with the corporation unlessthe director
has declared his interest in the contract or proposed contract at a meeting of the directors of the
corporation and has not voted, except in certain dlowable circumstancesin respect of the contract.
This liability can be negated by a vote of the corporation’s members at a special general meeting
called for that purpose. Section 98 states:

Director interested in a contract with the company —s. 98(1)

98. (1) Subject to thissection, itisthe duty of adirector of acompany
who is in any way, whether directly or indirectly, interested in a
contract or proposed contract with the company to declare hisinterest
at ameeting of directors of the company.

At what meeting declaration to be made —s. 98(2)

(2) In the case of aproposed contract the declaration required by this
section to be made by a director shall be made at the meeting of
directors at which the question of entering into the contract is first
taken into consideration, or, if the director is not at the date of that
meeting interested in the proposed contract, at the next meeting of the
directorsheld after he becomesso interested, and, in acase wherethe
director becomes interested in a contract after it is made, the
declaration shall be made at the first meeting of directors held after
the director becomes so interested.

What is deemed sufficient declaration —s. 98(3)

(3) For the purposes of this section, a general notice given to the
directors of a company by a director to the effect that he is a
shareholder of or otherwise interested in any other company or is a
member of aspecified firm and isto be regarded as interested in any
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contract made with such other company or firm shall be deemed to be
asufficient declaration of interest in relation to any contract so made.

Director not to vote if interested —s. 98(4)

(4) No director shall vote in respect of any contract or proposed
contract in which he is so interested as aforesaid and if he does so
vote hisvote shall not be counted, but this prohibition does not apply

(@) in the case of any contract by or on behalf of the company
togivetothedirectorsor any of them security for advancesor
by way of indemnity,

(b) in the case of a private company, where there is no
guorum of directorsin office who are not so interested, or

(c) in the case of any contract between the company and any
other company where the interest of the director in the last-
mentioned company consistssolely in his being adirector or
officer of such last-mentioned company, and theholder of not
more than the number of shares in such last-mentioned
company requisite to qualify him as a director.

When director not accountable — s. 98(5)

(5) A director who has made a declaration of hisinterest in acontract
or proposed contract in compliance with this section and has not
voted in respect of such contract contrary to the prohibition contained
insubsection (4), if such prohibition applies, isnot accountableto the
company or any of itsshareholdersor creditorsby reason only of such
director holding that office or of the fiduciary relationship thereby
established for any profit realized by such contract.

“Contract” and “meeting of directors” —s. 98(6)
(6) For the purposesof thissection “contract” includes* arrangement”

and “meeting of directors’ includes a meeting of an executive
committee elected in accordance with section 96.
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No liability when contract confirmed —s. 98(7)

(7) Nothing in this section imposes any liability upon a director in
respect of the profit realized by any contract that has been confirmed
by the vote of shareholders of the company at a special general
meeting called for that purpose.

9) Interest in Security

The CCA-11, at section 157.1, makes certain sections of the Canada Business Corporations Act,%®
applicable to nonprofit corporaions. Of the various Canada Business Corporations Act sections
referencedin CCA-I1, section 157.1, only one, that being section 235, imposes liability on directors
and officers of nonprofit corporations. Section 235 provides that Industry Canada can, when it is
satisfied that thereisareasonto inquireasto the ownership or control of asecurity of acorporation,
require a person (which may in law be a corporation) who has an interest in the security to provide
certaininformation with respect to the security. Thecorporationwhichfailsto providetherequested
information isliable to afine of up to five thousand dollars under section 235(4). Any director or
officer of the corporation who knowingly authorized, permitted or acquiesced in the commission of
the offenceisliable to afine of up to five thousand dollars or to imprisonment up to six months or
both, whether or not the corporation has been prosecuted or convicted. Thisisamens rea offence

asindicated by the use of the word “knowingly”. Section 235 states.

Information respecting ownership and control —s. 235(1)

235. (1) If the Director is satisfied that, for the purposes of Part XI,
X1l or XVII, or for the purposes of enforcing any regulation made
under section 174, there is reason to inquire into the ownership or
control of a security of a corporation or any of its affiliates, the
Director may require any person that he reasonably believes has or
has had an interest in the security or acts or has acted on behalf of a
person with such an interest to report to him or to any person he
designates

®Canada Business Corporations Act, R.S.C. 1985, c. C-44.
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(a) information that such person has or can reasonably be
expected to obtain as to present and past interests in the
security; and

(b) the names and addresses of the persons so interested and
of any personwho actsor has acted in relaion to the security
on behalf of the persons so interested.

Constructive interest in securities — s. 235(2)

(2) For the purposes of subsection (1), aperson isdeemed to have an
interest in a security if

(a) he has a right to vote or to acquire or dispose of the
security or any interest theren;

(b) his consent is necessary for the exercise of the rights or
privileges of any other person interested in the security; or

(c) any other person interested in the security can be required
or is accustomed to exercise rights or privileges attached to
the security in accordance with his instructions.
Publication — s. 235(3)
(3) The Director shall publishin the periodical referred to in section
129 the particulars of information obtained by him under this section,

if the particulars

(a) arerequired to be disclosed by this Act or the regulations,
and

(b) have not previously been so disclosed.
Offence — s. 235(4)
(4) A person who fails to comply with this section is guilty of an
offenceand liable on summary convictionto afinenot exceeding five
thousand dollars or to imprisonment for aterm not exceeding six

months or to both.

Officers, etc., of bodies corporate — s. 235(5)
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(5) Where abody corporate commitsan offence under subsection (4),
any director or officer of the body corporate who knowingly
authorized, permitted or acquiesced in the commission of the offence
is a party to and guilty of the offence and is liable on summary
conviction to a fine not exceeding five thousand dollars or to
imprisonment for aterm not exceeding six monthsor to both, whether
or not the body corporate has been prosecuted or convicted.

(e) Further Statutory Liability

Directorsand officers of nonprofit corporationsare subject to the sameliabilities under both federal
and provincial law as are the directors and officers of business corporations. Naturaly, many of
theseliabilitieswill depend upon the nature of the nonprofit corporation’ sparticular enterprise. The
directorsand officersof NAV CANADA, a CCA-II nonprofit corporation operating in Ontario and
having responsibility for Canada s air navigation system, will face liability under awhole host of
statutesrelating to the federal government’ sjurisdiction over aeronauticsand relating to empl oyees
working for an enterprise under the federal congtitutional authority. The directors and officers of
Service Coordination for Persons with Special Needs, a CCA-1I nonprofit corporation operating in
Ontario and providing socia service coordination for persons with developmental disabilities and
their families, will also face statutory liabilities but under a whole range of provincial statutes
relating to group homes and disability benefits and the reporting of abuseagaing vul nerable persons.
However, there are a number of statutory liabilities that the directors and officers of both NAV
CANADA and Service Coordination must equally face. Theserelatetotaxing statutesand employee

matters.
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(i) Taxing Statutes

Federal and Ontario incometax legidation and sales-type tax legislation, together with the Canada
Pension Plan,” the Employment Insurance Act,® the Excise Tax Act,*® and Ontario’s Employer
Health Tax Act’”’ requirethat CCA-II corporationsoperating in Ontario withhold or collect and remit
moniesto therespectivegovernmental authoritiesand hold directorsand, on occasion, officersliable

personaly when the corporation does not meet its obligations.

€)) Income Tax Act (Canada)

Though nonprofit corporations are exempt from tax under thefederal Income Tax Act,” they arenot
exempt from either the reporting requirements of the Act or the general rules contained in Parts XV
through XV Il with respect to administration and enforcement, tax avoi danceandinterpretation under
the Act.

Pursuant to section 227.1 of the Income Tax Act, directors of nonprofit corporations, though not
officers, may be held personally liable if the corporation fails to withhold or deduct and remit
amounts as required by the Act or regulations passed pursuant to the Act. There must have been
an attempt to collect from the corporation first. The liability isto pay the amount owing and any
interest and penalties incurred in this regard. The Income Tax Act requires at section 153, for

example, that source deductionswith respect to incometax from remuneration, including salary and

Canada Pension Plan, R.S.C. 1985, c. C-8, as am..
®Employment Insurance Act, S.C. 1996, c. 23, as am..
®Excise Tax Act, R.S.C. 1985, c. E-15, asam..
Employer Health Tax Act, R.S.0. 1990, c. E.11, as. am..

"Income Tax Act, R.S.C. 1985, (5th Supp.), c. 1, s. 149 (1)(l) asam..
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wages, pension benefits, retiring a lowances, death benefits and other a milar paymentsto empl oyees,
be made and remitted. Section 215 requires that taxes on income to non-residents be withheld and
remitted. However, the Act also contains a provision limiting the liability upon directors to the
standard of strict, allowing as adefence that the director exercised the degree of care, diligence and
skill of a reasonably prudent person. Further, the liability requires compliance with certain
procedural steps and it is not forever ongoing as an action against a director must be commenced

within two years of the director ceasing to hold that gppointment. Section 227.1 states:

Liability of directors for failure to deduct — 227.1

(1) Where a corporation has failed to deduct or withhold an amount
asrequired by subsection 135(3) or section 153 or 215, hasfaled to
remit such an amount or has failed to pay an amount of tax for a
taxation year as required under Part VI1I or VIII, the directors of the
corporation at the time the corporation was required to deduct,
withhold, remit or pay the amount are jointly and severally liable,
together with the corporation, to pay that amount and any interest or
penalties relating thereto.

(2) A director is not liable under subsection (1), unless

(a) acertificate for the amount of the corporation’s liability
referred to in that subsection has been registered in the
Federal Court under section 223 and execution for that
amount has been returned unsatisfied in whole or in part;

(b) the corporation has commenced liquidation or dissolution
proceedings or has been dissolved and aclaim for theamount
of the corporation’ sliability referred to in that subsection has
been proved within six months after the earlier of the date of
commencement of the proceedings and the date of
dissolution; or

(c) the corporation has made an assignment or a receiving
order has been made against it under the Bankruptcy and
Insolvency Act and a clam for the amount of the
corporation’ sliability referred to in that subsection has been
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proved within six months after the date of the assignment or
receiving order.

(3) A director isnot liablefor afailure under subsection (1) wherethe
director exercised the degree of care, diligence and skill to prevent
the failure that a reasonably prudent person would have exercised in
comparable circumstances.

(4) No action or proceeding to recover any amount payable by a
director of a corporation under subsection (1) shall be commenced
more than two years after the director last ceased to be adirector of
that corporation.

(5) Where execution referred to in paragraph (2)(a) has issued, the
amount recoverable from a director is the amount remaining
unsatisfied after execution.

(6) Where a director pays an amount in respect of a corporation’s
liability referred to in subsection (1) that is proved in liquidation,
dissolution or bankruptcy proceedings, the director is entitled to any
preference that Her Majesty in right of Canada would have been
entitled to had that amount not been so paid and, where acertificate
that relatesto that amount has been registered, the director isentitled
to an assignment of the certificate to the extent of the director's
payment which assignment the Minister is hereby empowered to
make.

(7) A director who has satisfied a claim under this section is entitled
to contribution from the other directorswho wereliablefor thedam.

The case law with respect to section 227.1 reveals that the courts have set afairly high standard in
the exerciseof due diligence that isrequired before directorswill be held not liable.”” The caselaw
further indicatesthat liability does not depend on whether the director is paid for being adirector or
whether the director is a volunteer in that position. Inthe 1999 decision of the Federal Court of

?See, for example, Soper v. R., [1997] 3 C.T.C. 242 at 262 (F.C.A.).
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Appea in R. v. Wheeliker,” anonprofit corporation, the Louisburg Harbourfront Park Ltd. which
had been incorporated by the L ouisburg Harbourfront Society, hadfailed to remit required employee
source deductions amounting to $17,886.91 under the Income Tax Act. The volunteer directors of
the corporation were assessed for the unremitted source deductions after the corporation became
bankrupt. On the standard of care and due diligence required under section 227.1, the court
unanimoudy held that the standard does not vary on the bas's that the corporation is a nonprofit
corporation rather than a busness corporation, but isone single standard, that being the degree of
care, diligenceand skill to prevent thefailure that areasonably prudent person would have exercised

in comparable circumstances. Mr. Justice Letourneau stated:

Assad asit may be, especially with respect to the respondents who
acted as benevolent directors and gave their time, it is ssimply not
possible to find that they have exercised the degree of care and
diligence expected to prevent a failure to withhold and remit when
such known failure was allowed to repeat itself uninterruptedly for
oneyear. This Court would be remiss of its duty to enforce the law
if it were to condone acts or omissions performed by experienced,
informed and warned directorswhich fall below the standard of care,
diligence and skill expected from them pursuant to subsection
227.1(3) of the Act.™

Thelncome Tax Act,” at section 239(2.3), alsoimposes|iability on officers, though not ondirectors,
for knowingly using, communicating or allowing to be communicated a person’s social insurance
number or busi nessidentification number without that person’ sconsent. Thisisamens rea offence
asindicated by theword “knowingly”. It canresultin afine of up to $5,000.00 or imprisonment up
to one year or both. Section 239(2.3) states:

73(1999), 172 D.L.R. (4th) 708 (F.C.A.).
"Ibid. a 728.

"Income Tax Act, R.S.C. 1985 (5th Supp.), ¢. 1 asam..
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239 (2.3) Every person to whom the Social Insurance Number of an
individual or to whom the business number of a taxpayer or
partnership has been provided under this Act or a regulation, and
every officer, employee and agent of such a person, who without
written consent of the individual, taxpayer or partnership, asthe case
may be, knowingly uses, communicates or alows to be
communicated the number (otherwise than as required or authorized
by law, in the course of duties in connection with the administration
or enforcement of thisAct or for a purpose for which it was provided
by the individual, taxpayer or partnership, as the case may be) is
guilty of an offence and liable on summary conviction to afine not
exceeding $5,000 or to imprisonment for a term not exceeding 12
months, or to both.

The Income Tax Act™ also makes directors and officers liable as parties for any offence of the

corporation under the Act on the mens rea standard. Section 242 states:

Officers, etc., of corporations — s. 242

Where a corporation commits an offence under this Act, any officer,
director or agent of the corporationwho directed, authorized, assented
to, acquiesced in or participated in the commission of the offenceis
aparty to and guilty of the offence and isliable on conviction to the
punishment provided for the offence whether or not the corporation
has been prosecuted or convicted.

The language of “directed, authorized, assented to, acquiesced in or participated in” indicates that
liability requires proof of full mens rea on the basis of the Rogo Forming’ decision. Nevertheless,
one court, the Saskatchewan Court of Queen’s Bench, has held that strict liability is applicable to

®Income Tax Act, R.S.C. 1985 (5th Supp.), ¢. 1 asam..

""Rogo Forming, supra, note 24.



46

similar languageinthe Excise Tax Act”®inR. v. Ethier.” However, thisdecision appearsto be based
on amisreading of the decision of the Alberta Court of Queen’s Bench in R. v. Swendson®™ which
in actual fact had followed the Rogo Forming decision in finding that the phrase “directed,
authorized, assented to, acquiesced in or participated in” cdls for proof by the Crown beyond a
reasonable doubt of all elementsof theoffence. The Alberta Court of Queen’ s Bench further stated

in Swendson as follows:

That ... [directors] ... should receive more protection than the
corporation in the prosecution of certain offencesis... not surprising
orillogical ®

2) Income Tax Act (Ontario)

Ontario’s Income Tax Act,* at section 38, makes directors personally liable, on ajoint and several
basisand together with the corporation, for two yearsafter ceasing to beadirector for acorporation’s
failure to withhold and remit source deductionsin the same manner as does the federal Income Tax
Act® and with asimilar defence of due diligence allowed. Section 38 states:

BExcise Tax Act, R.S.C. 1985, c. E-15, s. 330.
9[1995] S.J. No. 645 (Q.B.).

8Supra, note 25.

8/bid. at 5337.

8Income Tax Act, R.S.0. 1990, c. |.2.

8Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, asam..



47
Directors’ liability —s. 38(1)

38. (1) Where a corporation has failed to deduct or withhold an
amount as required by subsection 153(1) of the Federal Act, as it
applies for the purposes of this Act, or has failled to remit such
amount, the directors of the corporation at the time the corporation
was required to deduct or withhold the amount, or remit the amount,
are jointly and severally liable, together with the corporation, to pay
any amount that the corporation is liable to pay under this Act in
respect of that amount, including any interest or pendties related
thereto.

Exception — s. 38(2)
(2) A director shall not beliable under subsection (1) unless,

(a) a certificate for the amount of the corporation’s liability
referred to in subsection (1) hasbeenregistered in the Ontario
Court (General Division) ... [Ontario Superior Court of
Justice] ... under subsection 31(2) and execution for such
amount has been returned unsatisfied in whole or in part;

(b) the corporation has commenced a liquidation or
dissolution proceeding or has been dissolved and aclam for
the amount of the corporation’s liability referred to in
subsection (1) has been proved within six months after the
earlier of the date of commencement of the proceeding and
the date of the dissolution; or

(c) the corporation has made an assignment or a receiving
order has been made against it under the Bankruptcy and
Insolvency Act (Canada) and a claim for the amount of the
corporation’sliability referred to in that subsection has been
proved within six months after the date of the assignment or
receiving order.

Standard of care — s. 38(3)

(3) A director isnot liablefor afailure under subsection (1) wherethe
director exercised thedegreeof care, diligenceand skill to prevent the
failure that a reasonably prudent person would have exercised in
comparable circumstances.



48
Limitation period —s. 38(4)

(4) No action or proceeding to recover any amount payable by a
director under subsection (1) shall be commenced more than two
yearsafter the director last ceased to be adirector of that corporation.

Amount of liability — s. 38(5)

(5) Where the execution referred to in clause (2)(a) has been issued,
the amount recoverable from a director is the amount remaining
unsatisfied after execution.

Crown preference — s. 38(6)

(6) Where a director pays an amount in respect of a corporation’s
liability referred to in subsection (1) that is proved in a liquidation,
dissolution or bankruptcy proceeding, the director is entitled to any
preference that Her Mgesty in right of Ontario would have been
entitled to had such amount not been so paid and, where a certificate
that rel atesto such amount has beenregistered, thedirector isentitled
to an assignment of the certificate to the extent of the director’s
payment, which assignment the Provincia Minister is hereby
authorized to make.

Directors’ recovery —s. 38(7)

(7) A director who has satisfied aclaim under this section is entitled
to contribution from the other directorswho wereliablefor thedaim.

In Grigg v. R.,* the bank of a corporation that was struggling with financial difficulties dictated
which creditors were to be paid. The company did not make employee payroll remittances from
December of 1992 until November of 1993. Thedirector only discovered in March of 1993 that the
remittances were not being made and at that point he contacted Revenue Canada. When the bank

would not release funds to Revenue Canada, the director was assessed for the unpaid remittances

¥Griggv. R.,[1998] 4 C.T.C. 2758 (T.C.C.).
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under section 38 of the Ontario Income Tax Act,® together with various federal taxing statutes, on
the basis that he did nothing to prevent the corporation’s failure to remit. He appealed the
assessment. The court found thedirector liable for thefalure to remit up to March of 1993 because
he had not ensured that there was a system in place by which remittances could be made in atimely
manner. The director was not liable, however, for the amounts not remitted between March and
November of 1993 because as of March he had made an attempt to exercise due diligence, skill and
care but the bank would not release the money to Revenue Canada.

The Ontario Income Tax Act a'so makesdirectorsand officersliable asaparty for any offence of the
corporation under the Act onamens rea liability basisthroughthelanguage of “ directed, authorized,

assented to, acquiesced in or participated in”. Section 46 states:

Liability of corporation officers — s. 46

46. When a corporation is guilty of an offence under this Act, an
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in, or participated in, the commission of the
offence is a party to and guilty of the offence and on conviction is
liable to the punishment provided for the offence whether or not the
corporation has been prosecuted or convicted.

Although the language of “directed, authorized, assented to, acquiesced in or participated in” has
been held to create®® afull mens rea offence, the same language has also been found to establish a

strict liability standard under similar wording in the federal Excise Tax Act.®

Section 48(3) of the Act establishesalimitation period of eight yearsfor breach of the Act. Section
48(3) states:

Limitation — s. 48(3)

SIncome Tax Act, R.S.0. 1990, c. |.2.
8Rogo Forming, supra, note 24.

8 Ethier, supra, note 79.
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(3) Aninformation or complaint under the Provincial Offences Actin
respect of an offence under this Act may belaid or made on or before
theday that iseight years after the day on which the subject-matter of
the information or complaint arose

A3) Canada Pension Plan

The Canada Pension Plan®® requires that employers are to deduct and remit Canada Pension Plan
contributions at source. Section 21(6) provides that interest will run against every employer who
failsto remit Canada Pension Plan contributions. Section 21(7) providesthat employers are dso
liable to a pendty of 10% of the amount to be remitted or 20% where the failure was made
knowingly or with gross negligence. Section 21.1 makes directors, but not officers, at the time of
thefailureto remit the contributionsjointly and severally liable, together with the corporation, to pay
the amount owed as contributions and any interest or penalties. Section 21.1(2), however, alows
adefence of due diligence incorporating by reference section 227.1(2) to (7) of the federal /ncome
Tax Act® aspresented above. The Canada Pension Plan, at section 21.1 with respect to theliability
of directors, states:

Liability of directors —s. 21.1(1)

21.1 (1) Where an employer who failsto deduct or remit an amount
as and when required under subsection 21(1) is a corporation, the
persons who were the directors of the corporation at the time when
thefailureoccurred are jointly and severally liable, together with the
corporation, to pay to Her Mgjesty that amount and any interest or
penalties relating thereto.

Application of Income Tax Act provisions —s. 21.1(2)

8Canada Pension Plan, R.S.C. 1985, c. C-8 (asam. R.S.C. 1985 (1 Supp.), C. 6, s. 22).

®Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, asam..
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(2) Subsections 227.1(2) to (7) of the Income Tax Act apply, with
such modifications as the circumstances require, in respect of a
director of acorporation referred to in subsection (1).

Assessment provisions applicable to directors —s. 21.1(3)

(3) The provisions of this Act respecting the assessment of an
employer for an amount payable by the employer under this Act and
respectingtherightsand obligations of an employer so assessed apply
in respect of a director of a corporation in respect of an amount
payable by the director under subsection (1) in the same manner and
to the same extent asif the director were the employer referred to in
those provisions.

TheTax Court of Canadaconsidered section21.1in Worrell v. The Queen®™ and held that there could
be no personal liability against the directors of a corporation in a situation where they did not have
de jure control of the corporation. Inthis casethe corporation was under the control of abank. The
court decided that the directors had no freedom of choice with respect to its operation and therefore
could not be held liable personally on a strict liability basis where they were not in any position to

exercise due diligence.

The Canada Pension Plan®* aso creates, where acorporation commits an offence under the Act, a
mens rea Offenceagainst thedirectorsand officerswho “ directed, authorized, assented to acquiesced
in or participated in” the commission of the offence. Directors and officers are liable to the same
penalty as the corporation. A prosecution must be started within five years after the offence
occurred. Section 103 states:

%(1998), 98 D.T.C. 1783 (T.C.C.).

'Canada Pension Plan, R.S.C. 1985, c. C-8 (asam. R.S.C. 1985 (1 Supp.), C. 6, s. 22).
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Limitation period —s. 103(1)

103. (1) A prosecution for an offence under this Act may be
commenced at any time within, but not later than, five years after the
time when the subject-matter of the prosecution arose.

Officers, etc., of corporations —s. 103(2)

(2) Where a corporation commits an offence under this Act, every
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in or participated in the commission of the
offence is a party to and guilty of the offence and is liable on
conviction to the punishment provided for the offence whether or not
the corporation has been prosecuted or convicted. ...

This language of “directed, authorized, assented to, acquiesced in or participated in” establishes a
full mens rea offence™ but the same language has al so been found under thefederal Excise Tax Act”

to create a strict liability offence.

@ Employment Insurance Act (Canada)

Smilarly, and in essentially the same language, the Employment Insurance Act™ makes directors,
though not officers, jointly and severally liable, together with the corporation, for the corporation’s
failure to remit employee contributions in respect of employment insurance. Section 82 of the Act
makes the corporate employer liable for all employment insurance premiums not deducted from
employeeremuneration and remitted, together with interest and penalties. Section 83(1) makesthe

directors of the corporation jointly and severally liable, together with the corporation, for those

2Rogo Forming, supra, note 24.
BExcise Tax Act, R.S.C. 1985, c. E-15.
%Ethier, supra, note 79.

®Employment Insurance Act, S.C. 1996, c. 23, as am..
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amounts. However, section 83(2) makes section 227.1(2) to (7) of the federd Income Tax Act®®
applicable, allowing a defence of duediligence in the samelanguage asthat used in section 21.1(2)
of the Canada Pension Plan.’” Section 83 states:

Liability of directors —s. 83(1)

83. (1) If an employer who fallsto deduct or remit an amount as and
when required under subsection 82(1) is a corporation, the persons
who werethe directors of the corporation at the time when thefailure
occurred are jointly and severally liable, together with the
corporation, to pay Her Mgesty that amount and any relaed interest
or penalties.

Application of Income Tax Act provisions —s. 83(2)

(2) Subsections 227.1(2) to (7) of the Income Tax Act apply, with
such modifications as the circumstances require, to adirector of the
corporation.

Assessment provisions applicable to directors —s. 83(3)

(3) The provisions of this Part respecting the assessment of an
employer for an amount payable under this Act and respecting the
rightsand obligations of an employer so assessed apply to adirector
of the corporation in respect of an amount payable by the director
under subsection (1) in the same manner and to the same extent as if
the director were the employer mentioned in those provisions.

The Employment Insurance Act also establishes a penalty for employers making or allowing to be
made fal se or misleading representations in mattersrelating to the Act. Where adirector or officer
is proven to have “directed, authorized, assented to, acquiesced in or participated in” the
misrepresentation, the director or officer can have a penaty imposed by the Canada Employment

Insurance Commission. Section 39 states:

®Income Tax Act, R.S.C. 1985 (5th Supp.), c. 1, asam..

Canada Pension Plan, R.S.C. 1985, c. C-8 (asam. R.S.C. 1985 (1st Supp.), c.6).
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Penalty for employers, etc. --s. 39(1)

39. (1) The Commission may impose on an employer, or any other
person acting for an employer or pretending to be or act for an
employer, apenalty for each of thefollowing actsif the Commission
becomes aware of factsthat in its opinion establish that the employer
or other person has

(a) made, in relation to any matter arising under this Act, a
representation that the employer or other person knew was
false or misleading;

(b) being required under thisAct or the regulationsto provide
information, provided information or made a representation
that the employer or other person knew was fase or
midl eading;

(c) in relation to any matter arising under this Act, made a
declaration that the employer or other person knew was false
or misleading because of the non-disclosure of facts;

(d) imported or exported a document issued by the
Commission, or had it imported or exported, for the purpose
of defrauding or deceiving the Commission; or

(e) participated in, assented to or acquiesced in an act
mentioned in paragraphs (a) to (d).

Maximum penalty -- s. 39(2)

(2) The Commission may set the amount of the penalty for each act
at not more than nine times the maximum rate of weekly benefitsin
effect when the penalty isimposed.

Officers, etc., of corporations -- s. 39(3)

(3) If the Commission becomes aware of facts that in its opinion
establish that a corporation has committed an act described in
subsection (1) and that any officer, director or agent of the
corporation has directed, authorized, assented to, acquiesced in or
participated in the act, the Commission may impose a penalty on the
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officer, director or agent, whether or not a penalty has been imposed
on the corporation.

Contravention of information requirements -- s. 39(4)

(4) Notwithstanding subsection (2), if the act involves the provision
of information about any matter on whichthefulfilment of conditions
for the qualification and entitlement for receiving or continuing to
receive benefits depends, the Commission may set the amount of the
penalty at not more than the greater of

(a) $12,000, and

(b) the amount of the penalty imposed under section 38 on
any person who made a claim for benefits based on the
information provided.

Major contraventions -- s. 39(5)

(5) Notwithstanding subsection (2), the Commission may set the
amount of the pendty at an amount required or authorized by the
regulations if the act is a major contravention, as defined under the
regulaions.

Wherethe corporation as employer has had a penalty imposed on it under section 38 of the Act with
respect to an employment insurance claimant’s misrepresentation or under section 39 for the
employer’s own misrepresentation, discussed above, the directors but not the officers of the
corporation are jointly and severaly liableto pay the pendty. The Canada Employment Insurance
Commission must try to collect the penalty from the corporation first. A defence of duediligence
in the same language as section 227.1 of the Income Tax Act *® isallowed and no action can be taken
againg adirector more than six years after the corporation’ s act or omission leading to the penaty.
Section 46.1 states

%®Income Tax Act, R.S.C. 1985 (5" Supp.), c.1, asam..
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Liability of directors to pay penalties -- s. 46.1(1)

46.1 (1) If apenalty isimposed on a corporation under section 38 or
39 for an act or omission, the directors of the corporation at thetime
of theact or omission are, subject to subsections (2) to (7), jointly and
severdly liable, together with the corporation, to pay the amount of
the penalty.

Limitations on liability -- s. 46.1(3)
(2) A director is not liable unless

(a) acertificate for the amount of the corporation’s liability
for the penaty has been registered in the Federal Court under
section 126 and execution for that amount has been returned
unsatisfied in whole or in part;

(b) the corporation has commenced liquidation or dissolution
proceedings or has been dissolved and aclaim for the amount
of its liability has been proved within six months after the
date of commencement of the proceedings or the date of the
dissolution, whichever is earlier; or

(c) the corporation has made an assignment or a receiving
order has been made against it under the Bankruptcy and
Insolvency Act and aclam for the amount of its liability has
been proved within six months after the date of the
assignment or receiving order.

Defence of due diligence -- s. 46.1(3)

(3) A director isnot liableif the director exercised the degreeof care,
diligence and skill that a reasonably prudent person would have
exercised in comparabl e circumstancesto prevent the act or omission
for which the penalty isimposed.

Limitation period -- s. 46.1(4)
(4) No action or proceedings to recover any amount payable by a

director shall be commenced morethan six yearsafter theoccurrence
of the act or omission for which the penalty isimposed.
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Amount recoverable -- s. 46.(5)

(5) If execution referred to in paragraph (2)(a) hasissued, the amount
recoverablefrom adirector isthe amount remaining unsatisfied after
execution.

Preference -- s. 46.1(6)

(6) If adirector pays an amount in respect of a corporation’sliability
that isproved in liquidation, dissolution, or bankruptcy proceedings,

(a) the director is entitled to any preference that Her M agjesty
inright of Canadawould have been entitled to if that amount
had not been paid; and

(b) if a certificate that relates to that amount has been
registered, the director is entitled to an assignment of the
certificate to the extent of the director’s payment and the
Commission shall make the assignment.

Contribution from other directors -- s. 46.1(7)

(7) A director who has satisfied a claim under this section is entitled
to contribution from the other directors who are liable for the claim.

5) Excise Tax Act (Canada)

The Excise Tax Act® by which the federal government collects Goods and Services Tax (“GST”)
alsoprovidesthat directors, but not officers, of acorporation arejointly and severally liable, together
with the corporation, for any amount of GST required to be remitted by the corporation, together
with interest and penalties incurred as a result of the corporation’s failure to remit appropriaéy.
Section 323 contains astrict liability provision analogous to section 227.1 of the Income Tax Act'”
allowing a defence of due diligence. The director is protected from liability after two years from
ceasing to be adirector. Section 323 of the Excise Tax Act states:

SFxcise Tax Act, R.S.C. 1985, c. E-15, as am..

1%07ncome Tax Act, R.S.C. 1985 (5th Supp.), c. 1, asam..
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Liability of directors —s. 323(1)

323.(1) Where a corporation fails to remit an amount of net tax as
required under subsection 228(2) or (2.3), the directors of the
corporation at the time the corporation was required to remit the
amount arejointly and severally liable, together with the corporation,
to pay that amount and any interest thereon or penalties relating
thereto.

Limitations —s. 323(2)

(2) A director of a corporation is not liable under subsection (1)
unless

(a) acertificate for the amount of the corporation’s liability
referred to in that subsection has been registered in the
Federal Court under section 316 and execution for that
amount has been returned unsatisfied in whole or in part;

(b) the corporation has commenced liquidation or dissolution
proceedings or has been dissolved and aclaim for the amount
of the corporation’s liability referred to in subsection (1) has
been proved within six months after the earlier of the date of
commencement of the proceedings and the date of
dissolution; or

(c) the corporation has made an assignment or a receiving
order has been made against it under the Bankruptcy and
Insolvency Act and a clam for the amount of the
corporation’s liability referred to in subsection (1) has been
proved within six months after the date of the assignment or
receiving order.

Diligence — s. 323(3)

(3) A director of a corporation is not liable for a failure under
subsection (1) where the director exercised the degree of care,
diligence and skill to prevent the failure that a reasonably prudent
person would have exercised in comparable circumstances.
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Assessment — s. 323(4)

(4) The Minister may assess any person for any amount payable by
the person under this section and, where the Minister sends anotice
of assessment, sections 296 to 311 apply, with such modificaions as
the circumstances require.

Time limit — s. 323(5)

(5) An assessment under subsection (4) of any amount payable by a
person who isadirector of acorporation shal not be made more than
two years ater the person last ceased to be a director of the
corporation.

Amount recoverable — s. 323(6)

(6) Where execution referred to in paragraph (2)(a) has issued, the
amount recoverable from a director is the amount remaining
unsatisfied after execution.

Preference —s. 323(7)

(7) Where adirector of acorporation pays an amount in respect of a
corporation’ s liability referred to in subsection (1) that is proved in
liguidation, dissolution or bankruptcy proceedings, the director is
entitled to any preference that Her Mgjesty in right of Canadawould
have been entitled to had the amount not been so paid and, where a
certificate that relates to the amount has been registered, the director
is entitled to an assignment of the certificate to the extent of the
director’ s payment, which assignment the Minister is empowered to
make.

Contribution —s. 323(8)
(8) A director who satisfies aclaim under this section is entitled to

contribution from the other directors who were liable for the claim.

Therecent decision of the Tax Court of Canadain Bains v. R.*** demonstratesthe high degreeof due

diligencerequired by section 323. In this case, the director had been informed by the corporation’s

LBqins v. R. (1999), 49 B.L.R. (2d) 128 (T.C.C.).
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manager that monies were required to meet GST remittance obligations for the period ending
February 1995. The director provided monies to the manager and was therefore not liable for that
period. However, the court held that the director, being required by the Act to exerciseduediligence
and having been al erted to theexistence of aGST payment problem, should havetaken positive steps
to ensure that an appropriate system was put in place regarding remittances and the other financial
obligations of the corporation. As the director did not take positive steps demonstrating due
diligence and skill to ensure a proper reporting system, the director was held liable for the GST not
remitted for the eighteen months between March 1, 1995, and August 31, 1996, together with

penalties and interest.

The Excise Tax Act™ also includes section 96 by which directors or officers of a corporation who
have " directed, authorized, assented to, acquiesced in, or participated in” offence committed by the
corporation under the Act can be held liable as aparty to the offence. Although Rogo Forming'”
indicates this language as requiring full mens rea culpability, one court has held theliability to be
onthestrict standard.*® The maximum fineallowableisequal to theamount of thetax or the stamps

which comprise the subject-matter of the offence plus $1,000.00. Section 96 states:

96. (1) Every person who, being required, by or pursuant to this Act,
topay or collect taxes or other sums, or to affix or cancel stamps, fails
to do so as required is guilty of an offence and, in addition to any
other punishment or liability imposed by law for that failure, isliable
on summary conviction to afine of

(@) not less than the aggregate of twenty-five dollars and an
amount equal to thetax or other sum that he should havepaid
or collected or the amount of stamps that he should have
affixed or cancelled, as the case may be, and

192Fycise Tax Act, R.S.C. 1985, C. E-15, asam..
19%8Supra, note 24.

1%Ethier, supra, note 79.



61

(b) not more than the aggregate of one thousand dollars and
an amount equal to thetax or other sum or amount of stamps,
asthe case may be,

and in default of payment of the fine to imprisonment for aterm of
not less than thirty days and not more than twelve months.

Punishment for contravention -- s. 96(2)

(2) Every person who contravenesany of the provisionsof thisAct or
of a regulation made by the Minister under this Act for which no
other punishment is provided is liable on summary conviction to a
fine of not less than fifty dollars and not more than one thousand
dollars.

Officers, etc. of corporations -- s. 96(3)

(3) Where a corporation commits an offence under this Act, any
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in, or participated in the commission of the
offence is a party to and guilty of the offence and is liable on
summary conviction to the punishment provided for the offence
whether or not the corporation has been prosecuted or convicted.

In addition, the Excise Tax Act'™ includes a further section imposing liability on amens rea basis
against directors and officers who have “directed, authorized, assented to, acquiesced in or
participated in” the commission of an offence by acorporation under Part IX of the Act with respect
to GST. Section 330 states:

Officers of corporations, etc. -- s. 330

330. Where a person other than an individual is guilty of an offence
under this Part, every officer, director or agent of the person who
directed, authorized, assented to, acquiesced in or participated in the
commission of the offence is aparty to and guilty of the offence and
liable on conviction to the punishment provided for the offence,
whether the person has been prosecuted or convicted.

1%5Eycise Tax Act, R.S.C. 1985, c. E-15, as am..
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Thislanguage hasbeen held to create afull mens rea liability.'® It hasalso been held to create strict
li ability. 17

(6) Retail Sales Tax Act (Ontario)

Ontario’s Retail Sales Tax Act™® also makes directors personally liable, jointly and severdly with
the corporation, for two years following the date when they ceased to be a director for failureto
collect or remit sales tax, subject to the defence of due diligence which is allowed by the Act.

Section 43 of the Act states:

Directors —s. 43(1)

43. (1) Where acorporation hasfailed to collect tax or has collected
tax and failed to remit the tax or has failed to pay any interest or
penalty relating thereto, thedirectorsof the corporation at thetimethe
corporation was required to collect or remit the taxes or to pay the
interest or penalty rdating thereto, are jointly and severaly liable,
together with the corporation to pay such amounts.

Exception — s. 43(2)

(2) A director of a corporation is not liable under subsection (1)
unless:

(a) awarrant of execution for theamount of the corporation’s
liability as described in subsection (1) has been issued under
clause 37(1)(b) and directed to the sheriff of the county or
district in which any property of the corporation islocated or
situate and the warrant has been returned by the sheriff
unsatisfied in whole or in part;

(b) the corporation becomes subject to aproceeding to which
section 22 applies and a clam has been made under that

1%Rogo Forming, supra, note 24.
Y Ethier, supra, note 74.

18Retail Sales Tax Act, R.S.0O. 1990, c. R.31.
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section at any time from the date that the Minister should
havebeen advised of thecommencement of those proceedings
to the date that is six months after the remaining property of
the vendor has been finally disposed of; or

(c) the corporation has become a bankrupt due to an
assignment or receiving order or it hasfiled either anotice of
intention to file or a proposal under the Bankruptcy and
Insolvency Act (Canada), and a claim for the amount of the
corporation’s liability referred to in subsection (1) has been
proved within six months after the date of the assignment,
receiving order or filing of the proposal.

Prudent director —s. 43(3)

(3) A director of a corporation is not liable for a falure described
under subsection (1) if the director exercised the degree of care,
diligence and skill to prevent the failure that a reasonably prudent
person would have exercised in comparable circumstances.

Assessment — s. 43(4)

(4) The Minister may assess any person for any amount payable by
the person under this section and, where the Minister sends a notice
of assessment, the sections of this Act respecting assessments,
objections and appeals apply with such modifications as the
circumstances require.

Time limit — s. 43(5)
(5) Any assessment under subsection (4) of any amount payable by a
person who isadirector of acorporation shall not be made morethan
two years dter the person last ceased to be a director of the
corporation.

Execution — s. 43(6)
(6) Where execution referred to in clause (2)(a) has been issued, the
amount recoverable from a director is the amount remaining

unsatisfied after execution.

Idem —s. 43(7)
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(7) Where adirector of acorporation pays an amount in respect of a
corporation’s liability described in subsection (1) that is proved in
liquidation, dissolution or bankruptcy proceedings or in respect of
which a claim has been made in proceedings described in subsection
22(2), the director is entitled to any preference that Her Magjesty in
right of Ontario would have been entitled to had the amount not been
so paid and, where a warrant of execution has been issued and
directed to the sheriff for the area in which any property of the
corporation is located or situate, the director is entitled to an
assignment of the warrant of execution to the extent of the director’s
payment, and the Minister is empowered to make the assignment.

Allocation by Minister —s. 43(8)

(8) For the purposes of this section, the Minister may apply any
payment or payments made by or on behdf of the corporation under
thisAct to any of theliabilities described in subsection (1) including
penalties and interest rel ating thereto and any liability for tax payable
by the corporation under section 2 including any penalty and interest
relating thereto.

Also under the Ontario Retail Sales Tax Act, any director or officer who directed, authorized,
assented to, acquiesced in or participated in an offence of the Act is guilty of a mens rea offence

pursuant to section 42. Section 42 states:

Officers, etc., of corporation —s. 42

42. Any officer, director or agent of a corporation, or any other
person, who directed, authorized, assented to, acquiesced in or
participated in the commission of any act by the corporation whichis
an offence under this Act, or the omission of any act the omission of
which is an offence under this Act, is guilty of an offence and on
conviction is liable to the punishment provided for the offence
whether or not the corporation has been prosecuted or convicted of
any offence under this Act.
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Once again, the language of “directed, authorized, assented to, acquiesced in or participated in” has
been held to create a mens rea offence'® but the same language has also been held to create a

statutory liability offence.*

Section 44 states that any person who contravenes the Act or the related regulationsisliable if no
other penalty is providedto afine of up to five thousand dollars. Pursuant to section 44(2), thefine
for failure to collect the retail sales tax is the amount owed plus a further amount of up to two

thousand dollars. Section 44 with respect to pendties states:

General penalty —s. 44(1)

44. (1) Subject tosubsection (2), any person who contravenesthis Act
or the regulations is guilty of an offence and, upon conviction, is
liable, where no other penalty is provided for the offence, to afine of
not less than $50 and not more than $5,000.

Penalty for failure to collect tax —s. 44(2)
(2) Every person who fails to collect the tax imposed by thisAct is
guilty of an offence and isliable on conviction to afine equal to the
amount of the tax that should have been collected as determined
under subsection (3) and, inaddition, an amount not lessthan $50 and
not more than $2,000. ...

A limitation period of six yearsis applicable, pursuant to section 46.

@) Employer Health Tax Act (Ontario)

Ontario’' sEmployer Health Tax Act'** establishesahealthtax payableby empl oyers, including CC4-

11 corporations under federal constitutional jurisdiction and CCA-1I corporations under provincial

1®Rogo Forming, supra, note 24.
YWFthier, supra, note 79.

W Employer Health Tax Act, R.S.0. 1990, c. E.11, as. am..
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jurisdiction within Ontario. Pursuant to section 36 of the Act, directorsand officers of acorporation
who directed, authorized, assented to, acquiesced in or participated in the commission of an offence
by a corporation can be found liable on amens rea standard of liability. Section 37 providesasix

year limitation period for a prosecution to be commenced. Section 36 and section 37 state:

36. Where a corporation is guilty of an offence under this Act, any
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in, or participated in, the commission of the
offence is guilty of the offence and on conviction is liable to the
punishment provided for the offence whether or not the corporation
has been prosecuted or convicted.

37. Proceedings for an offence under this Act or the regul ations shall
not be commenced after six years after the date on which the offence
was, or is aleged to have been, committed.

The language of section 36 includes the “directed, authorized, assented to, acquiesced in or
participated in” full mens rea language.**> However, this language has al so been held by the courts

to create a strict liability offence.**®

(8 Liability for Corporation Taxes On Winding-up

When the corporation is being wound-up or liquidated, directors and officers may beliable for the
corporation’ s direct tax liabilities. The federal Income Tax Act,'* at section 159(2) and (3), states
that any person who acts as a “legal representative”, which under the Act at section 248(1) means
“atrusteein bankruptcy, an assignee, aliquidator, acurator, areceiver of any kind, atrustee, an heir,
an administrator, an executor, acommittee, or any other like person”, in administering, winding up,

controlling or otherwise dealing in a representative or fiduciary capacity with the property of the

“2Rogo Forming, supra, note 24.
WEthier, supra, note 79.

"4 ncome Tax Act, R.S.C. 1985 (5th Supp.), c. 1 asam..
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corporation, and who distributes the property of the corporation without obtaining a clearance
certificatethat indicatesthat all taxes have been paid or secured will be liable personally for any tax
liability of the corporation. These provisions do not directly impose liability on directors and
officers of corporations but the courts have indicated that in certain circumstances a director and
officer can be an “other like person” inthe winding up of the corporation.”® Thisview is supported

by the reference to “otherwise dealing in a... fiduciary capacity” in the statutory language.
The Canada Pension Plan,"® at section 23, the Employment Insurance Act,™” at section 86, and the
Excise Tax Act,"® at section 270, contain similar provisions requiring the obtaining of clearance

certificates on winding-up or liquidation.

The Ontario Corporations Tax Act,™ at section 107, createsasimilar possibleliability for adirector

or officer who takes on the role of receiver in a corporation’s winding up.

(i) Liabilitieswith Respect to Employees

Directorsand officersof CCA-l1 corporationsoperating in Ontario face several liabilitiesunder both
federal and Ontario legislation rdating to employment standards, labour, pension benefits and
occupational healthand safety, beyond their wage-rel ated obligationsunder section 99 of the CCA-I1
which were discussed above, together with the other liabilities of directors and officers under the
CCA-II.

(D) Canada Labour Code

“Malka v. The Queen (1978), 78 D.T.C. 6144 (F.C.T.D.); Paquet v. Canada (Minister of
National Revenue), [1991] T.C.J. No. 1013 (T.C.C.).

16Canada Pension Plan, R.S.C. 1985, c. C-8.
1Employment Insurance Act, S.C. 1996, c. 23.
U8Excise Tax Act, R.S.C. 1985, c. E-15.

WCorporations Tax Act, R.S.0. 1990, c. C.40, as am..



68

A CCA-11 corporation operating in Ontario but subject to federd constitutional jurisdiction as a
federal work, undertaking or business is amenable to the Canada Labour Code.*”® The Canada
Labour Code, Part 11, also governs occupational health and safety with respect to workers coming
within the federal jurisdiction and Part |11 of the Code deal s with standard hours, wages, vacations
and holidays. Section 251.18 of the Codeimposesabsoluteliability onthedirectorsof acorporation
with respect to monies to which the corporation’s employees are entitled under Part 11 and which

cannot be collected from the corporaion. Section 251.18 states:

Civil liability of directors—s. 251.18

251.18 Directors of a corporation are jointly and severdly liable for
wages and other amounts to which an employeeisentitled under this
Part, to a maximum amount equivalent to six months’ wages, to the
extent that

(@) the entitlement arose during the particular director’s
incumbency; and

(b) recovery of theamount from the corporationisimpossible
or unlikely.

The language of section 251.18 appears to be sufficiently open to make directors liable for the
payment of severance and termination pay which is not available under section 99 of the CCA-11
but still only to an amount that isequivalent to six monthswages. Section 257 providesathree-year
limitation period with respect to this liability and also provides that “no proceedings against a
director ... shall be instituted except with the consent of the Minister”.

Under the Code, at section 149(2), a director or officer who directs, authorizes, assents to, or
acquiesces or participates in an offence by the corporation is guilty of the offence, whether or not
the corporation is prosecuted or convicted. Section 149(2) stetes:

120Canada Labour Code, R.S.C. 1985, c. L-2, asam. S.C. 1993 c. 42.
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Officersand senior officials, etc. —s. 149(2)

(2) If a corporation or a department or other portion of the public
service of Canada to which this Part applies commits an offence
under this Part, any of the following persons who directed,
authorized, assented to, acquiesced in or participated in the
commission of the offence isaparty to and guilty of the offence and
liable on conviction to the punishment provided for the offence,
whether or not the corporation, department or portion of the public
service has been prosecuted or convicted:

(@ any officer, director, agent or mandatary of the
corporation;

(b) any senior officia in the department or portion of the
public service; or

(c) any other person exercising managerial or supervisory
functions in that corporation, department or portion of the
public service.

Onceagain, the language of “directed, authorized, assented to, acquiesced in or participated in” has
been held to create a full mens rea offence™ and has adso been held to create a drict liahility

offence.**

21Rogo Forming, supra, note 24.

22Ethier, supra, note 79.
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(2 Employment Standards Act (Ontario)

A CCA-II corporation operating in Ontario and not subject to federal jurisdiction is amenable to
Ontario’s Employment Standards Act.’*® Although Part X1V.11 of the Act makes the directors of
business corporations jointly and severally liable to employees for amounts owing up to the
equivalent of six months' wagesand up to twelve months of vacation pay, the directors of federally-
incorporated nonprofit corporations are excluded from the operation of Part XIV.II, pursuant to
section 58.19(5). Asaresult, any CCA-l1 director’ sliability will bedetermined in accordancewith
section 99 of the CCA-II.

The Employment Standards Act, however, includes section 79 holding directors and officersliable
for the corporation’ s contravention of the Act or the rdlated regulationson a strict liability basisand
aCCA-lI director would beliable for offencesthat are outside Part XIV.Il. Thereisno languagein
the section toindicatethat the offenceis anything other than one of strict liability. However, inthis
case, the director or officer has the onus of proving that he or she did not authorize, permit or
acquiescein the offence. Although section 79(3) allowsany amounts unpaid to an employee to be
assessed against the director or officer persondly, this section would not be gpplicable with respect
to payment of wages, vacation pay, holiday pay or overtime wages in the case of an CCA-11
corporation operating in Ontario as a result of the section 58.19(5) exclusion, with respect to

nonprofit corporations incorporated outside Ontario. Section 79 states:

Officers, etc,, liable-- s. 79(1)

79. (1) Where a corporation contravenes any provision of thisAct or
the regulations, an officer, director or agent of the corporation or a
person purporting to act in any such capacity who authorizes, permits
or acquiesces in the contravention is a party to and guilty of the
offence and is liable on conviction to the penalty provided for the
offence whether or not the corporaion has been prosecuted or
convicted.

BEmployment Standards Act, R.S.0 1990, c. E.14, asam..
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Onus of proof -- s. 79(2)

(2) In determining whether for the purposes of subsection (1) an
officer, director or agent of the corporation or a person purporting to
act in any such capacity authorized, permitted or acquiesced in the
contravention of any provision of thisAct or the regulations, it shall
be for the officer, director or agent or person purporting to act in any
such capacity to prove that he or she did not authorize, permit or
acquiesce in the contravention.

Additional Penalty -- s. 79(3)

(3) Where an officer, director or agent of the corporation or aperson
purporting to act in any such capacity is convicted of an offence
under subsection (1), the Ontario Court (Provincia Division) ...
[Ontario Court of Justice] ... may, in addition to any other penalty,
assess the amount unpaid by the corporation in respect of the
employee and shall order the officer, director or agent to pay the
amount so assessed to the Director who shall collect and distributeto
the employee the amount ordered to be paid.

No prosecution without consent -- s. 79(4)

(4) No prosecution under this section shall be instituted without the
consent of the Director and the production of a consent purporting to
be signed by the Director is admissible in evidence as proof, in the
absence of evidence to the contrary, of the Director’s consent.

InR. v. Lark Manufacturing Inc.,”** the court, in considering section 79(2) held that the Employment
Standards Act requires that directors of corporations are obliged to consider the interests of their
employees and to take whatever steps they can to protect those interests. This section, the court
further held, makesit an offencefor adirector of acorporation tofail to take reasonable precautions
to ensurethat the corporation complieswith the Actand creates an offenceof strict liability whereby
theonusrestson thedirector to establish the defenceof duediligence on the bal ance of probabilities.

The strict liability offence requires the same onus in any event.

2R, v. Lark Manufacturing Inc. (1992), 42 C.C.E.L. 300 (Ont. Prov. Ct.).
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(3)  Occupational Health and Safety Act (Ontario)

Ontario’s Occupational Health and Safety Act'®® creates a positive obligation that directors and
officerstakeall reasonabl e careto ensurethat corporationscomingwithinthisAct’ spurview comply
withtheAct anditsrelated regul ations, together with the orders of the Minister, inspectors, and other
officids. Section 32 states:

Duties of directorsand officers of a corporation —s. 32

32. Every director and every officer of a corporation shall take all
reasonable care to ensure that the corporation complies with,

(a) this Act and theregulations;
(b) orders and requirements of inspectors and Directors; and

(c) orders of the Minister.

Breach of section 32 may bejudged against either the* objectivemensrea” standard, if Commander

127
a

Business Furniture® is applied, or against the strict standard if the Bata™’ approach is applied.

Section 66 of the Occupational Health and Safety Act provides for a penalty where there is a
contravention of or failureto comply with the Act through afine of up to $25,000.00 for persons or
a prison term of up to twelve months or both. Section 69 provides that no prosecution may be

instituted more than one year after breach of the Act.

20ccupational Health and Safety Act, R.S.0. 1990, c. O.1, as am..
126Supra, note 37.

2TSupra, note 51.
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4) Pension Benefits Standards Act (Canada)

Thedirectorsand officersof the CCA-I1 corporation operating in Ontario under federd constitutional
authority also face liability under the Pension Benefits Standards Act, 1985."®® Should the
corporation fail to remit pension fund contributions as required, the corporation’s directors and
officers are liable to a fine of up to $500,000.00 plus civil liability for all amounts owed to the
pension fund, together with interest where they “authorized, permitted, assented to, acquiesced in
or participated in” the offence. Thislanguage has been held to create amensrea offence.’® It has
alsobeen held to createastrict liability offence.* The prosecution of the offencemust beginwithin
five years of its commission. Section 38 of the Act states:

Offences—s. 38(1)
38.(1) Every person who
(a) contravenes any provision of thisAct or the regulations or
adirection of the Superintendent given under the authority of
this Act or the regulations,

(b) to avoid compliance with this Act or the regulations,

(i) destroys, alters, mutilates, secretes or otherwise
disposes of any record, writing or other document,

(ii) makes afalse or deceptive statement or afalse or
deceptive entry in any record, writing or other
document, or

(iii) omits to furnish any material particular in any
statement or in any record, writing or other document,

28Pension Benefits Standards Act, 1985, R.S.C. 1985 (2nd Supp.), c. 32.
2Rogo Forming, supra, note 24.

¥Fthier, supra, note 79.
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(c) prevents or obstructs, or attempts to prevent or obstruct,
another person doing anything that the other person is
authorized by or pursuant to section 34 to do or, unlessunable
to do so, failsto do anything that is required to be done by or
pursuant to that section, or

(d) being an employer, fails to remit to the pension fund all
amounts that the employer isliable so to remit,

Is guilty of an offence.
Punishment —s. 38(1.1)
(1.1) A person who commits an offence under subsection (1) is

(@) inthe case of anindividual, liable on summary conviction
to a fine not exceeding one hundred thousand dollars or
imprisonment for aterm not exceeding twelve months, or to
both; and

(b) in the case of a corporation or other body, liable on
summary conviction to a fine not exceeding five hundred
thousand dollars.

Remittance of amount owing —s. 38(2)

(2) If an employer is found guilty of not remitting all amountsto a
pension fund, the court may, in addition to imposing a penalty under
subsection (1), order the employer to remit to the pension fund all
amounts owing with interest.

Evidence—s. 38(3)

(3) Inany prosecution for an offence under this section, a certificate
purporting to be signed by the Superintendent or by any person onthe
Superintendent’ sbehalf certifying that acopy of apension plan or of
an amendment to any such plan wasnot filed with the Superintendent
asrequired by thisAct, or certifying astotheregistration of apension
plan, isadmissiblein evidence and, in the absence of any evidenceto
the contrary, is proof of the matters so certified.
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Limitation period —s. 38(4)

(4) A prosecution for an offence under this section may be
commenced at any timewithin, but not later than, five years after the
time when the subject-matter of the offence arose.

Corporations and other bodies—s. 38(5)

(5) Where a corporation or other body is guilty of an offence under
this section, every officer, director, agent or member of the
corporation or body who directed, authorized, assented to, acquiesced
in or participated in the offence is aparty to and guilty of the offence
and isliable on summary conviction to the punishment provided for
the offence, whether or not the corporation or body has been
prosecuted or convicted.

Informations and complaints —s. 38(6)
(6) An information or complaint under this section may be laid or
made by any officer of the Office of the Superintendent of Financial

Institutions, any member of the Royal Canadian Mounted Police or
any person authorized in writing by the Minister.

(5)  Pension Benefits Act (Ontario)

The directors and officers of the CCA-Il corporation operating in Ontario under provincial
jurisdiction face similar liability under Ontario’s Pension Benefits Act.™" Section 109 of the Act
states that any contravention of the Act or the regulations or an order made under the Act is an
offence. Section 110 imposes a fine of up to $100,000.00 for a first conviction and up to
$200,000.00 for any subsequent conviction for directors or officers who ether cause, authorize,
permit, acquiesce or participate in the commission of an offence by the corporation pursuant to
section 110(2)(a) or who fail to take reasonable care to prevent the commission of the offence

pursuant to section 110(2)(b).

¥ pension Benefits Act, R.S.0. 1990, c. P.8.
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The language of section 110(2)(a) appears to create a strict liability offence. The wording of this
section does not include the clear mens rea indicators of “knowingly” or “wilfully” nor the full
phrase of “directed, authorized, permitted, assented to, acquiesced in or participated in”. Further,
the language of the section also includes the verb “causes’ which tends toward absolute liability

rather than mensrea liability.

Section 110(2)(b) creates either an objective mens rea offence or a strict liability offence with

respect to afailure to take all reasonable care depending on whether a court follows Commander

Business Furniture™ or Bata.™*

Thereisalimited period of five years from the date of the offence during which a prosecution may
be commenced. Section 110 ates:

Penalty —s. 110(1)

110. (1) Every person who is guilty of an offence under this Act is
liable on conviction to afine of not more than $100,000 for the first
conviction and not more than $200,000 for each subsequent
conviction.

Personsre corporation —s. 110(2)

(2) Every director, officer, official or agent of acorporation and every
person acting in asimilar capacity or performing similar functionsin
an unincorporated association is guilty of an offenceif the person,

() causes, authorizes, permits, acquiesces or participatesin
the commission of an offencereferred toinsection 109 by the
corporation or unincorporated association; or

(b) fails to take al reasonable care in the circumstances to
prevent the corporation or unincorporated association from
committing an offence referred to in section 109.

¥2Supra, note 37.

¥8Supra, note 51.
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Penalty —s. 110(3)

(3) A person who is guilty of an offence described in subsection (2)
isliable onafirst convictionto afine of not more than $100,000, and
on each subsequent conviction to afine of not more than $200,000,
whether or not thecorporation or unincorporated associ ation hasbeen
prosecuted for or convicted of an offence arising from the same facts
or circumstances.

Order for payment —s. 110(4)

(4) Where aperson is convicted of an offencerelated to thefalureto
submit or make payment to a pension fund or to an insurance
company, the court that convicts the person may, in addition to any
fineimposed, assess the amount not submitted or not paid and order
the person to pay the amount to the pension fund or to the insurance
company.

Enforcement —s. 110(5)

(5) An order for payment under subsection (4), exdusive of the
reasonstherefor, may befiledinthe Ontario Court (General Division)
... [Ontario Superior Court of Justice] ... and isthereupon enforceable
as an order of that court.

Timelimit —s. 110(6)

(6) No prosecution for an offence under this Act shall be commenced
after five years after the date when the offence occurred or isalleged
to have occurred.

Wheredirectorsor officersact asadministrators of acorporation’s employee pension plan, they face
the liabilities imposed upon administrators of employee pension plans, as do directors and officers
of a corporation who sit on a pension committee appointed to administer the plan. This liability
arises from the role as administrator and not director or officer per se. However, directors and
officersof nonprofit corporations often find themsel ves appointed to apension committee and so the

liability is one of significance nonetheless.
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Section 22 of the Ontario Pension Benefits Act,"** requires that administrators exercise the care,
diligence and skill that a prudent person would exercise in dealing with the property of others, and
use al relevant knowledge and skill that they possess or, by reason of their profession, business, or
calling, ought to possess. Further, under section 22(4), they can allow no conflict between their
interest and that of the pension fund. Pursuant to section 22(7), the Act requires that an
administrator who employs an agent to handle the administration of apension fund will personally
select and be satisfied of the agent’ s suitability and will carry out such supervision of the agent as
is prudent and reasonable. Should these standards of care, loyalty and supervision not be met by an
administrator who isalso adirector or officer, the director or officer may be prosecuted pursuant to

section 110, presented above. Section 22 states:

Care, diligence and skill —s. 22(1)

22. (1) The administrator of a pension plan shall exercise the care,
diligence and skill in the administration and investment of the
pension fund that a person of ordinary prudence would exercise in
dealing with the property of another person.

Special knowledge and skill —s. 22(2)

(2) Theadministrator of apension plan shall useintheadministration
of the pension plan and in the administration and investment of the
pension fund all relevant knowledge and skill that the administrator
possesses or, by reason of theadministrator’ s profession, business or
calling, ought to possess.

Member of pension committee, etc. —s. 22(3)

(3) Subsection (2) applieswith necessary modificationsto amember
of apension committee or board of trustees that is the administrator
of apension plan and to amember of aboard, agency or commission
made responsible by an Act of the Legislature for the administration
of apension plan.

Conflict of interest —s. 22(4)

13Pension Benefits Act, R.S.0. 1990, c. P.8.
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(4) An administrator or, if the administrator is a pension committee
or aboard of trustees, amember of the committee or board that isthe
administrator of a pension plan shall not knowingly permit the
administrator’ sinterestto conflict with theadministrator’ sdutiesand
powers in respect of the pension fund.

Employment of agent —s. 22(5)

(5) Whereit isreasonable and prudent in the circumstances so to do,
the administrator of a pension plan may employ one or more agents
to carry out any act required to be done in the administration of the
pension plan and in the administration and investment of the pension
fund.

Trustee of pension fund —s. 22(6)

(6) No person other than a prescribed person shall be atrustee of a
pension fund.

Responsibility for agent —s. 22(7)

(7) An adminigtrator of a pension plan who employs an agent shall
persondly select the agent and be satisfied of the agent’ s suitability
to perform the act for which the agent is employed, and the
administrator shall carry out such supervision of the agent as is
prudent and reasonable.

Employee or agent —s. 22(8)

(8) An employee or agent of an administrator is also subject to the
standards that apply to the administrator under subsections (1), (2)
and (4).

Benefit by administrator —s. 22(9)

(9) The administrator of a pension plan isnot entitled to any benefit
from the pension plan other than pension benefits, ancillary benefits,
a refund of contributions and fees and expenses related to the
administration of the pension plan and permitted by the common law
or provided for in the pension plan.

Member of pension committee, etc. —s. 22(10)
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(210) Subsection (9) applieswith necessary modificationsto amember
of apension committee or board of trustees that is the administrator
of apension plan and to amember of aboard, agency or commission
made responsible by an Act of the Legidlature for the administration
of apension plan.

Payment to agent —s. 22(11)
(11) An agent of the administrator of apensionplanisnot entitled to
payment from the pension fund other than the usual and reasonable

feesand expensesfor the services provided by the agent in respect of
the pension plan.

(6) Pay Equity Act (Ontario)

The Pay Equity Act** which providesfor affirmative action to redress gender discriminationin job
compensationin Ontario providesat section 26(2) that every officer of acorporation that intimidates
in any way an employee with respect to the exercise of rights under this Act in contravention of
section 9(2), or obstructs areview officer in contravention of section 35(5) or breaches an order of
the tribunal will himself or herself be a party to the offence if they authorized or acquiesced in it on
astrict gandard and, if liable, to the same penalty which can be a fine of up to $50,000.00. There
is no language in this section indicating a shift from the strict liability presumed applicable for a
regulatory offence to the mens rea standard. At section 26(2.2), an officer of a corporation
authorizing or acquiescing in the corporation’s misuse of information obtained under Part 111.2 of
theActisliable, again onthestrict liability standard, to afine of up to $50,000.00. Section 26 states:

Offences and penalties —s. 26(1)

26. (1) Every person who contravenes or fals to comply with
subsection 9(2) or subsection 35(5) or an order of the Hearings
Tribunal isguilty of anoffence and on convictionisliableto afine of
not more than $5,000, in the case of an individual, and not more than
$50,000, in any other case.

¥pay Equity Act, R.S.0. 1990, c. P.7, as. am..
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Parties —s. 26(2)

(2) If acorporation or bargaining agent contravenesor failstocomply
with subsection 9(2) or subsection 35(5) or an order of the Hearings
Tribunal, every officer, official or agent thereof who authorizes,
permits or acquiescesin the contravention is a party to and guilty of
the offence and, on conviction, is liable to the penalty provided for
the offence whether or not the corporation or bargaining agent has
been prosecuted or convicted.

Confidentiality — s. 26(2.1)

(2.1) Every person who uses information obtained under Part 111.2
other than for the purposes of the Act is guilty of an offence and on
convictionisliableto afine of not more than $5,000 in the case of an
individual, and not more than $50,000 in any other case.

Parties — s. 26(2.2)
(2.2) If a corpordion or bargaining agent contravenes subsection
(2.1), every officer, official or agent of the corporation or bargaining
agent who authorizes, permits or acquiesces in the contravention is
party to and guilty of the offence and, on conviction, isliable to the
penalty provided for the offence whether or not the corporation or
bargaining agent has been prosecuted or convicted.

Prosecution against bargaining agent —s. 26(3)

(3) A prosecution for an offence under this Act may be instituted
against a bargaining agent in its own name.

Consent —s. 26(4)
(4) No prosecution for an offence under this Act shall be instituted

except with the consent in writing of the Hearings Tribunal.

@) Workplace Safety and Insurance Act, 1997 (Ontario)
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The Workplace Safety and Insurance Act, 1997*° containsan extensive list of offences applicable
to employersincluding, at section 156, the contravention of or failure to comply with a regulation
made under the Act. Section 157 of the Act createsmens rea liability for the directors and officers
of nonprofit corporationswho “knowingly” authorize, permit or acquiesceinthe offence. Themens
rea standard is established by the word “knowingly”. Section 157 of the Act states

Offence by director, officer —s. 157

157. If a corporaion commits an offence under this Act, every
director or officer of the corporation who knowingly authorized,
permitted or acquiesced in the commission of the offenceis guilty of
an offence, whether or not the corporation has been prosecuted or
convicted.

Pursuant to section 158, an individual convicted under the Act isliableto afine of $25,000.00 or a

jail term of up to six months or both penalties.

(iii) Environmental Statutes

Directors and officers of nonprofit corporations face liability with respect to environment-related
legislation in the same manner as do business corporations. The applicability of this liability, of
course, depends upon the enterprise in which the corporation isinvolved. In caseswherea CCA-I1
arts-related corporation operates in rented space in adowntown office building, there may belittle
risk of environmental liability. However, where a CCA-1I social service agency operates a group
home with an ail furnace in the basement or a CCA-II youth organization operates asummer camp
withwaterfront, the potential for environmental liability can be significant. Because experience has
demonstrated theweaknessin environmental regulation aimed at corporationsal one, environmental
legislation frequently tri esto encourage effective compliance by making corporations’ directorsand
officerspersondly liablefor environmental violations. Although many CCA-11 corporationswill not

face environmental ligbility, a review of some of the maor statutes imposing such liability is

Beworkplace Safety and Insurance Act, 1997, S.0. 1997, c. 16, Sch. A.
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presented as the penalties can be so extensive that every nonprofit corporation director and officer

should be aware of the risks faced in thisregard in any event.

1) Canadian Environmental Protection Act, 1999

The Canadian Environmental Protection Act, 1999*" imposes myriad obligations ranging from
requirements with respect to fuels, international air and water pollution and the proper storage and
disposal of toxic substances, to the filing of required information with the Minister of the
Environment. Somefinesfor violations of the Act have amaximum amount of $1,000,000.00. In
certaincases, aviolation of the Act’ sobligationscan result in finesfor which the Act doesnot apply
any maximum cap at all. The Act alows prisontermsof up to five years and prosecution under the
Criminal Code of Canada where the accused has shown awanton or reckless disregardfor thelives
or safety of other persons and thereby causes death or harm.

The Act provides that directors and officers have a positive duty to ensure that the corporation
complieswiththe Act and related regul ations and the orders of the Minister of the Environment and
ministry officials. The Act also makesdirectorsand officersliablefor any offence committed by the
corporation. Section 280 of the Act states:

Liability of directors —s. 280(1)

280. (1) Where acorporation commits an offenceunder thisAct, any
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in or participated in the commission of the
offence is a party to and guilty of the offence, and is liable to the
punishment provided for the offence, whether or not the corporation
has been prosecuted or convicted.

Duties of directors —s. 280(2)

(2) Every director and officer of a corporation shall take all
reasonabl e care to ensure that the corporation complies with

¥ Canadian Environmental Protection Act, 1999, S.C. 1999, c. 33.
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(a) this Act and the regulations; and

(b) orders and directions of, and prohibitions and
requirements imposed by, the Minister end enforcement
officers and review officers.

Section 280 creates liability for two offences. There is liability for the offence itself where the
director or officer “directed, authorized, assented to, acquiescedin or participated inthecommission
of the offence” under section 280(1). Thisliability may be on themens rea standard*® or the strict
standard®® depending on the case precedent followed. There is also liability for breaching the
positive duty created by section 280(2), which may beon either the objective mens rea standard"“or
the strict standard'** if the director and officer failed to “take all reasonablecaretoensure” corporae
compliance with the Act, its regulations and any requirements imposed under the Act by the

Minister, an enforcement officer or areview officer.

Pursuant to section 272, adirector or officer convicted under section 280 isliableto afind of up to
$1,000,000.00 or to aterm of imprisonment of up to three years, or both, if the Crown proceeds by
way of indictment. If the Crown proceeds by way of summary conviction, apersonisliabletoafine
of up to $300,000.00 or to aterm of imprisonment of up to six months, or both. It should be noted
that if an offenceiscommitted for more than one day the person who committed the offenceisliable
to be convicted for aseparate offence for each day on which it iscommitted or continued, according

to section 276.

The Act also provides for the enhancement of a penalty if “as aresult of the commission of the

offence the offender acquired any property, benefit or advantage’. In such a circumstance the

¥8Rogo Forming, supra, note 24.
¥Ethier, supra, note 79.
Y Commander Business Furniture, supra, note 37.

“Bata, supra, note 51.
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amount of the fine may be increased by an amount equal to the estimated value of the benefit,
pursuant to section 290. If the offenceresulted in theloss or damageto property of another, the court

may also order compensation to the person injured under section 292.

Further, section 291 provides the court with a broad array of sentencing powers upon conviction
under the Act. Accordingly, if an officer or director is convicted of an offence he or she would be
liableto the imposition of acourt order pursuant to this section. It should be noted that section 291
empowers the court to order environmental restoration and environmental effects monitoring, two
potentidly long-term and costly measures. Aswell, the court may direct the offender to implement
an environmental management system aswe | asto conduct an environmental audit of the offender’s

organization and to remedy deficiencies identified by the audit.

In addition, section 40 establishes acivil cause of action arising from conduct that contravenes the
Actoritsregulations. Accordingly, anofficer or director who hascommitted an offence may be held

accountable in acivil action for any loss or damage as aresult of his or her offending conduct.

TheAct alsoestablishesat section 22 aright of apersonto commencean “ Environmental Protection
Action” against a person who has committed an offence under the Act, if the Minister failed to
conduct an investigation and report concerning the alleged offence within a reasonable period of
time, or if the Minister’s response to the investigation of the offence was unreasonable. Aswell,
conduct which contravenes the Act or its Regulations may be the foundation of an application for

an injunction which may be issued against the alleged offender pursuant to section 39.

2) Fisheries Act (Canada)

Thefederd Fisheries Act** containssignificant penaltiesfor thepollution of watersleadingto aloss
of income for commercial fishermen, along with penalties for a wide variety of other offences,

including fines of up to $500,000.00, imprisonment up to two years, civil liability and theforfeiture

YWEisheries Act, R.S.C. 1985, c. F-14.
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of equipment. The Act further indicates that wherea violation of the Act continues for more than
one day, each day of violation constitutes a separate offence which has the potential to lead to
enormous fines being imposed. With respect to the liability of directors and officers, section 78.2
states:

Offences by corporate officers, etc. —s. 78.2

78.2 Where a corporation commits an offence under this Act, any
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in or participated in the commission of the
offence is a party to and guilty of the offence and is liable on
conviction to the punishment provided for the offence, whether or not
the corporation has been prosecuted.

Thewording of section 78.2 createsafull mens rea standard of liability through the phrase“ directed,
authorized, assented to, acquiesced in or participatedin”. However, section 78.6 must be considered.
Section 78.6 states.

Due diligence defence -- s. 78.6

78.6 No person shall be convicted of an offence under thisAct if the
person establishes that the person

(a) exercised al due diligence to prevent the commission of
the offence; or

(b) reasonably and honestly believed in theexistence of facts
that, if true, would render the person’s conduct innocent.

Section 78.6 may either raise the standard to strict by imposing areverse onus on the director or
officer to prove due diligence or may not be applicableto directors charged under section 78.2 a all,

leaving the section 78.2 liability as mens rea.

The practical effect of section 78.6 is to create a two-step process for aconviction of adirector or

officer under section 78.2. First the offence of the corporation must be proven and thisis so even
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if the corporation has not been prosecuted. Then thedirector'sor officer'sliability would haveto be
proven. The liability of the corporation is on the strict standard in that the corporation could not
itself be convicted of the offence if it hasexercised all due diligence or if it, through its directing
minds reasonably and honestly believed in the existence of facts that, if true, would render the
corporation's conduct reasonable. If the corporation is not prosecuted or represented, the director
or officer will be obliged to prove the corporation's due diligence. Wherethe director proves that
the corporation has not committed an offence on the basis of due diligence or a reasonable and
honest belief, which must be proven on the ba ance of probabilities, thereis no offence to which the
director or officer can be party. Therefore, the director or officer will not be liable. Where the
director or officer cannot prove adefence of duediligence or reasonable and honest belief onthe part
of the corporation and the corporationisfound to have committed the offence, the Crownwould then
be required to prove full mens rea on the part of the director or officer. However, section 78.2 may
onceagain trigger arequirement that the director show due diligence or reasonable and honest belief
on hisor her own part. In any event, the director or officer will be obliged to present a defence of
due diligence or reasonable and honest belief at some stage and cannot rely on the onus of proof as

being fully on the Crown. The offence therefore appearsto be a strict liability offence.

ThedecisioninR. v. Wentworth Valley Developments Ltd.*** dealt with a Crown appeal with respect
tothe acquittal of chargesagainst acorporation operating aski hill whose reconfiguration of the ski
hill with bulldozers caused siltation problems affecting the fish habitat in a nearby river, together
with chargesaganst the directorsof the corporation. The directorswere charged pursuant to section
78.2. The entire tenor of the decision relatesto the directors’ exercise of due diligence and not the
Crown’ s requirement to prove mens rea. This supports the evaluation that the liability under this

section appears to have been established as on the standard of strict.

3) Fishing and Recreational Harbours Act (Canada)

14311992] N.S.J. No. 386 (N.S.C.C.).
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The federd Fishing and Recreational Harbours Act,*** under which penalties can be imposed for
the pollution of certain recreational harbours and for other related violations, provides for fines of
up to $25,000.00 or imprisonment of up to six months or both. Directors and officers of a
corporation which commits an offence are party to the offence and on conviction, which requires

mens rea liability, are liable to the same punishment asthe corporation. Section 21 states:

Officers, etc., of corporations —s. 21

21. Where a corporation commits an offence under this Act, any
officer, director or agent of the corporation who directed, authorized,
assented to, acquiesced in or participated in the commission of the
offence is a party to and guilty of the offence and is liable on
conviction to the punishment provided for the offence whether or not
the corporation has been prosecuted or convicted.

However, section 23 then states:
Offence by employee or agent —s. 23

23. In any prosecution for an offence under this Act, it is sufficient
proof of the offence to establish that it was committed by an
employee or agent of the accused whether or not the employee or
agent isidentified or has been prosecuted for the offence, unlessthe
accused establishes that the offence was committed without the
knowl edge or consent of the accused and that the accused exercised
all due diligence to prevent its commission.

Thislanguage either actsto raise the liability standard to strict from mens rea in that the director or
officer party to the corporation’s offence has to prove no knowledge or consent and that he or she
exercised due diligence to prevent the commission of the offence despite the language of “directed,
authorized, assented to, acquiesced in or participated in” which, according to Rogo Forming,**
indicates afull mens rea offence requiring the Crown to provide proof beyond a reasonable doubt

or is not applicable to directors or officers a all. The latter conclusion does not fit with the

YFishing and Recreational Harbours Act, R.S.C. 1985, c. F-24.

“Supra, note 24.
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Wentworth Valley Development™*® decision discussed in the preceding section and finding strict

liability applicable to much the same language in the Fisheries Act.**

“4) Environmental Protection Act (Ontario)

Ontario’s Environmental Protection Act**® provides penalties for a number of environmental
violations relating to the discharge of contaminants into the natural environment likdy to cause an
adverseeffect. “Contaminant” for the purposes of the Act meansany “solid, liquid, gas, odour, hest,
sound, vibration, radiation or combination of them resulting directly or indirectly from human
activitiesthat may causean adverse effect”. Such adverse effects may beimpairment of the natural
environment, injury or damage to plant or animal life, harm or materid discomfort to any persons,
an adverse effect on the health of any person, impairment of the safety of any person, rendering any
property or plant or animal life unfit for human use, loss of enjoyment of normal use of property, or
interferencewith thenormal conduct of business. Both thedefinition of “contaminant” and* adverse
effect” leave little human activity outside the scope of the statutory language. Penalties for the
failureto prevent an unlawful discharge may be as high as $50,000.00 for each day that the offence
continues or to imprisonment for up to ayear or to both. Prosecution must be commenced within

two years of governmental authorities becoming aware of the violation.

Section 194 of the Act establishes a positive duty on directors and officers to take reasonable care
to prevent the unlawf ul discharge of acontaminant into the environment by the corporation and dso

creates either an objective mens rea offence on the basis of Commander Business Furniture™ or a

18Supra, note 143.
W kisheries Act, R.S.C. 1985, c. F-14, s. 78.2 and s. 78.6.
YWEnvironmental Protection Act, R.S.0. 1990, c. E.19.

“SSupra, note 37.
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strict liability offence on thebasis of Bata.**® The Part A review of legislation and Part B summary
matrix indicate the liability as strict. Section 194 states

Duty of director or officer —s. 194(1)

194. (1) Every director or officer of a corporation that engagesin an
activity that may result in the discharge of a contaminant into the
natural environment contrary tothis Act or the regul ations has a duty
to take all reasonable careto prevent the corporation from causing or
permitting such unlawful discharge.

Offence —s. 194(2)

(2) Every person who has aduty under subsection (1) and who fails
to carry out that duty is guilty of an offence.

Liability to conviction —s. 194(3)
(3) A director or officer of acorporationisliableto conviction under

this section whether or not the corporation has been prosecuted or
convicted.

0Supra, note 51.
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5 Pesticides Act (Ontario)

Ontario’s Pesticides Act™ makes directors and officers liable for the impairment of the quality of
the environment for any use that can be made of it, for injury or damage to property or plant or
animal life, for harm or material discomfort to any person, for an adverse effect on the health of any
person, for an impairment of the safety of any person, or for directly or indirectly rendering any
property or plant or animd life unfit for human use, from a pesticide or pesticide-rel ated substance.
The Act alows afine of up to $200,000.00 for each day or part of aday that the offence occurs and

imprisonment of up to two years less aday or both.

At section 49, the Act establishes a positive duty on a director or officer to take care to avoid any
unlawful effects from pesticides and further establishes an offencefor the breach of that duty. The
section 49 wording again raises the conflict between Commander Business Furniture™ objective
mens rea and Bata™® strict liability. The Part A review of legislation and Part B summary matrix
indicatethe liability as strict. Section 49 states:

Duty of director or officer —s. 49(1)

49. Every director or officer of a corporation that engages in an
activity that may causean effect mentioned in subsection (3) contrary
tothis Act or the regulations has a duty to take dl reasonable care to
prevent the corporation from causng or permitting such unlawful
effect.

Offence — s. 49(2)

(2) Every person who has a duty under subsection (1) and who fails
to carry out that duty is guilty of an offence.

Blpesticides Act, R.S.0. 1990, c. P.11.
Y2Supra, note 37.

3Supra, note 51.
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Effects —s. 49(3)
(3) The effect referred to in subsection (1) is any one or more of,

(a) impairment of the quality of the environment for any use
that can be made of it;

(b) injury or damage to property or plant or animal life;
(c) harm or material discomfort to any person;

(d) an adverse effect on the health of any person;

(e) impairment of the safety of any person; or

(f) directly or indirectly rendering any property or plant or
animal life unfit for human use,

from apesticide or any substance or thing containing a pesticideto a
greater degree than would necessarily result from the proper use or
storage of the pesticide.

Liability to conviction — s. 49(5)
(4) A director or officer of acorporationisliableto conviction under

this section whether or not the corporation has been prosecuted or
convicted.

(6) Ontario Water Resources Act

The Ontario Water Resources Act”* also establishes a positive duty on directors and officers to
ensure that no discharge occurs that may impair water quality and creates a direct liability for
directors and officers for breach of that duty. Section 116 states

Duty of director or officer —s. 116(1)

Y™ O0ntario Water Resources Act, R.S.0. 1990, c. O.40.
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116. (1) Every director or officer of a corporation that engagesin an
activity that may result in the discharge of any materid into or in any
watersor on any shore or bank thereof or into or in any place that may
impair the quality of the water of any waters contrary to this Act or
the regulations has a duty to take all reasonable care to prevent the
corporation from causing or permitting such unlawful discharge.

Offence —s. 116(2)

(2) Every person who has a duty under subsection (1) and who fails
to carry out that duty is guilty of an offence.

Liability to conviction —s. 116(3)

(3) A director or officer of acorporation isliableto conviction under
this section whether or not the corporation has been prosecuted or
convicted.

It was with respect to the predecessor of this section™ that the Ontario Provincial Court considered
the question of what constitutes reasonabl e care on the part of directorsand officersto avoid adverse
effects on the environment in R. v. Bata Industries Ltd. (No. 2).** In this case, three directors of a
corporation were charged under the Ontario Water Resources Act’”” and the Ontario Environmental
Protection Act*® with respect to soil and groundwater contamination resulting from the leakage of
chemical waste from storage drumsat the corporation’s plant. The court held that the liability was
onthestrict standard and that, in order to prove due diligence, the directors asaminimum must have
established a proper sysem to prevent the commission of the offence and must have taken all
reasonabl e stepsto ensure the system’ s effective operation. Two of the directors were convicted as

the evidence proved that they did not take al reasonable steps within their knowledge and control.

5Ontario Water Resources Act, R.S.0. 1980, c. 361, s. 75, asam. S.O. 1986, c. 68, s. 42,
as. am. 1988, c. 54, s. 87.

8Supra, note 49.

YT Ontario Water Resources Act, R.S.0. 1980, c. 361, s. 75, asam. S.O. 1986, c. 68, s. 42,
asam. 1988, c. 54, s. 87.

B8 Environmental Protection Act, R.S.O. c. 141, s. 147a.
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Thesetwo directorswere fined $12,000.00 each which amount was reduced on appeal to $6,000.00
each. The Bata decision clearly indicates that due diligence requires a high standard of positive

action by adirector or officer to take all reasonable steps.

Although this caseinvolved environmental liability, there is nothing in the decision of the court to
limit the scope of the discussion of due diligence to that context. Thisfinding of strict liability in
thiscasewaslater criticized in Commander Business Furniture **° wherethe court found on similar
language establishing a positive duty of reasonable care that theliability isinfact an objective mens
rea liability. The Part A review of legislation and Part B summary matrix indicate the section 116
liability as strict as due diligence must be demonstrated by an accused in any event though under the
objective mens rea standard the Crown must prove that there was not any due diligence whereas

under the strict liability standard the accused must prove that due diligence was exercised.

® General Discussion of a CCA-I1I Directors’ and Officers’ Liabilities in

Ontario

Thefedera and Ontario governments have enacted alargenumber of further statutes, together with
those surveyed above, that impose personal liability on the directors of CCA-II corporations
operating in Ontario both for their own conduct and for the conduct of the corporation for which they
arethedirecting mind. Theliabilitiesrangefrom violationsof Ontario’sSecurities Act*® inthe case
of CCA-II corporations that comprise former governmental public enterprises that issue securities
on privatization asanonprofit corporation, suchasNAV CANADA, to violations of the Cemeteries
Act (Revised)*®* inthe case of anonprofit corporation that operatesacemetery in alocal community.

In considering the federal and Ontario statutes imposing liability on the directors and officers of

Supra, note 37.
80Securities Act, R.S.0. 1990, c. S.5.

18! Cemeteries Act (Revised), R.S.0. 1990, c. C.4.
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corporaions, it became clear that there are few statutory liabilities that could never possibly affect

a CCA-II corporation in any event.

Aseach federal and Ontario statute having director and officer liability provisionswasreviewed, we
contemplated whether the statute could be applicablein any way in anonprofit context. Thefedera
Defence Production Act'®, for example, would not prima facie appear to have nonprofit applicability
until the possibility of a nonprofit defence production corporation is considered should Canada be
faced with war in the future. Neither doesthe Ontario Registered Insurance Brokers Act™ appear
prima facie to beapplicableinanonprofit context until anonprofit “ protective society” for members
of ahealth profession considers making group health insurance available to its members through an
insurance carrier. Where it was considered there could be some possibility of gopplicability to a
nonprofit corporation, the statute was included in the list. 1t is only where it was considered that
there could be no possible applicability whatsoever to a nonprofit corporation that a statute was
excluded. In preferring to err onthe side of caution, we acknowledge the tremendous creativity and
enterprise potential in the nonprofit sector. We provide alist of federd statutesimposing liability
that could be applicable to a CCA-1I enterprise operating in Ontario & Tab B. Weprovide alist of
Ontario statutes imposing liability that could be applicable to a CCA-II corporation operating in
Ontario a Tab C.

Theliabilitiestowhich CCA-1I directorsand officersare exposed arejudged traditionally against the
standards of mens rea liability, strict liability, or absolute liability depending upon the statutory
language establishing the offence. In attempting to fit the statutory languageinto thethree Sault Ste.
Marie categories, Ontario courts have had to split hairsto hold, for example, that where an offence
is “permitted” the liability is against the strict standard, where “permitted or acquiesced in” the
liability remains grict, but where the offence is “directed, authorized, assented to, acquiesced in or

participated in” the liability is against a mens rea standard.

%2Defence Production Act, R.S.C. 1985, c. D-1.

18Registered Insurance Brokers Act, R.S.0. 1990, c. R.19.
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Thebasic standards of liability are aproduct of common law through Sault Ste. Marie, ™ rather than
statute. Thecommon law has been superimposed on statutes, some of which have been on the books
for decades. Therefore, somestatutory language, whichincorporatesmany different verbstoindicate
actionsthat are wrongful acts by which statutes may be contravened and many adverbs to describe
mental intention, may not have been drafted with the basic standards of liability even available in
law at the time of drafting.

In addition, further standardsof liability may be deve oping, possibly asaproduct of poor legisative
drafting, to quote from Madam Justice Hackett in the Commander Business Furniture'® decision,
but just as possibly with the intention of the legidators. The further standard that has emerged to
dateisthat of objective mens rea which rdatesto an offence of failing to take reasonabl e care or to
exercise due diligence where reasonable care or due diligence have been established as a positive
duty. These offences are not uncommon with respect to legislation rdating to environmental
matters. Hackett J.’ sreview of thelanguage of section 147aof Ontario’'s Environmental Protection
Act*®® found that theliability in that section creating a positive duty of care was against an objective
mens rea Standard where the Crown was obliged to prove that the accused intended not to take
reasonable care. Asnoted above, Madam Justice Hackett did not find thisto bea satisfactory result
or aresult appropriate to the regulatory offence scheme. However, being limited by what she saw
as clear statutory language creating apositive duty of reasonable care, Hackett J. found that shewas
obliged to interpret the language as she did. Numerous statutes, some drafted subsequent to the
Commander Business Furniture decision, create a positive duty of reasonable care in the same
language or in language importing the same result'®’. Without knowledge of the actual intention of

the legidaors through a detailed review of committee reports and minutes and Hansard, it is not

%4Supra, note 13.
1Supra, note 37.

186 Environmental Protection Act, R.S.0. 1980, c. 141, s. 147a, asam.; now
Environmental Protection Act, R.S.0. 1990, c. E.19, s. 194.

¥ Canadian Environmental Protection Act, 1999, S.C. 1999, c. 33, s. 280.
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possibleat thisjunctureto state unequivocally whether anew statutory liability category of objective
mens rea has been established where a duty of reasonable careis created. Neither isit possible to
clearly establish whether the objective mens rea offence is a subset of the full mens rea offence
category or whether it is properly part of the strict liability offence category on the basis that due
diligence in the form of reasonable care must have been demonstrated by an accused in order to
avoidliability. Madam Justice Hackett indicated that the Commander Business Furniture'® decision

would create confusion and she has been proven correct in this regard.

While some statutory infractions, such as acquiescing to a corporation’s falure to alow an
authorized person to inspect the corporation’ s register of mortgages, are relatively minor in nature
andresultin arelaively minor penalty, some statutory infractions, such asfailing to remit employee
incometax, CanadaPension Plan, and employment i nsurance source deductions, aremajor and result
insignificant penalties. Further, some of the major liabilities are absolute and allow for no defence
of due diligence, for example the liability under the CCA-II requiring directors to pay debts owed
by the corporation to employees for an amount up to atotal of six months' wages where the debts
cannot be collected from thecorporation. Thisisaliability which directors simply cannot avoid no
matter what their best efforts are. Of interest isthe fact that many of the more minor offences that
do not attach a great deal of stigma or high fines or prison pendty are full means rea offences
because of the language in which they were drafted while the more serious public welfare offences
aredtrict liability offences. An exampleisthefull mens rea liability appliedto a CCA-1I director or
officer who permits or authorizes an omission from the corporation’s register of mortgages, for
which thefineis up to $200.00.**° Thereisacertain incongruity between thisbeing afull mens rea
offence requiring the full resources of the state to prove both the wrongful act and the mens rea
beyond areasonabledoubt, and thestrict liability offencesunder the varioustaxing statutesrequiring
the stateto prove only thewrongful act and requiring the accused to prove due diligence asadefence

in order toavoid ligbility. It can reasonably be surmised that many of the minor statutory offences

%8Supra, note 37 at 252.

¥ Canada Corporations Act, R.S.C. 1970, c. C-32, s. 71.
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weredrafted asfully mens rea offencesin order to differentiate them from absol uteliability offences

at atime when no strict liability offence category was available.

Thisreview has revealed approximately two hundred statutory sections under federd and Ontario
statutesimposing liability onthedirector or officer of aCCA-1I corporationlocatedin Ontario. The
liabilities do not vary according to the size of the CCA-II corporation nor according to whether the
corporationisof acharitable or non-charitable nature. Neither isthere any differentiation according
to whether the director or officer is a volunteer in that capacity or receives remuneration. The
directors and officers of nonprofit corporations face the same liabilities as do the directors and

officers of business corporations.

These offences to which directors and officers of nonprofit corporations are liable are established
in volumes of statues that are publicly available. However, in a practical sense, knowledge and
understanding of many of theseliabilities are not easily accessble by directors and officers simply
because the language in which they are drafted is not easily comprehensible by lay persons or, for
that matter, by legal professionals and judges. There is very much a sense of guesswork in
attempting to establish into which of the statutory liabilities categories an offence is properly
situated. The only certainties are where the language of the offence calls for absolute liability but
imposes a prison term making the liability strict or where the language of the offence indicates that
the wrongful act was committed knowingly or wilfully, which clearly indicates a full mens rea

offence.

Theliability imposed under the statutes has been established for theimportant purpose of governing
and encouraging positive corporate behaviour and conduct. It has also been imposed to alow a
balancing of the interests of nonprofit corporations with the interests of their members, their
employees, the Canadian public and Canada’ snatural environment, depending on the circumstances.
When the director or officer of a CCA-1I corporation accepts the position of director or officer, he
or she automatically assumes dl the legal responsibilities and duties that the law imposes on

directors and officers. The imposition of liability for breach of a director’s duties and liabilities
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seeks to ensurethat those duties and responsibilitieswill be appropriately met. It seems eminently
fair, however, that directors and officers should be able to discern with some degree of accuracy the
standard of liability by which aviolation of a statutory provisionwill bejudged. Atthistime,itis
questionable, at least in Ontario,*” whether such determinations can be made with any real degree
of certanty.

This review of the hypothetical liabilities that directors and officers of a CCA-1I corporation
operating in Ontario could face indicates that further discussion and initiatives by Industry Canada,
perhaps together with other federal government departments and the various provinces and
territories, with respect to the basic regul atory offence schemeof liability applicableto thedirectors

and officers of nonprofit corporations in Canada would wdl be warranted.

170 This analysis has been limited to the CCA-Il corporation operaing in Ontario.





